Appendixes

Appendix D: Disproportionality of marijuana law enforcement
in Virginia by locality (2015-2019)

JLARC staff assessed disproportionality of marijuana law enforcement at the locality level from 2015—
2019. A five-year period was chosen instead of a 10-year period because this timeframe had the heav-
iest enforcement of marijuana possession laws. From 2010-2014, there were 20,700 marijuana pos-
session arrests statewide, on average, but from 2015-2019 there were 23,300 average annual arrests.

Disproportionality was evaluated by comparing the Black arrest rate/rate of cases that were prose-
cuted or otherwise proceeded in court to the white arrest rate/rate of cases that wete prosecuted or
otherwise proceeded in court for marijuana possession from 2015-2019. The resulting rates of dis-
proportionality reflect how many times more likely a Black individual was to be arrested for marijuana
possession or have his or her case proceed in court than a white individual within the same locality
during this time period.

Rates of cases that were prosecuted or otherwise proceeded in court were used instead of conviction
rates because they are a better indicator of how strictly a locality is enforcing the law. Cases that pro-
ceeded in court included all cases with a final disposition on the merits, including dismissed cases, but
excluded “nolle prossed” cases. (Nolle prossed cases are those in which prosecutors requested that
the charges be dropped.) Some commonwealth’s attorneys have implemented policies not to prosecute
possession cases, and these decisions would not be adequately captured in conviction rates. A separate
analysis using solely nolle prossed cases could be a good indicator of prosecutorial discretion across
localities, but an insufficient number of nolle prossed cases made it difficult to draw any reliable con-
clusions at the locality level.

Racial disparities in marijuana law enforcement were found in every Virginia locality where there was
sufficient data to assess. Localities were determined to have insufficient data if they had fewer than 10
Black arrests/cases and/or less than 30 percent resident arrests/cases pet year. Requiring a locality to
have a minimum average of 10 Black arrests/cases per year ensures there is sufficient data upon which
to draw meaningful conclusions about the disproportionality within that locality. Establishing a thresh-
old of 30 percent resident arrests controls for localities that may be arresting a high proportion of
non-residents, such as those traveling through the locality on the interstate. Some of the dispropor-
tionality in these localities is likely overstated because many of the people arrested for marijuana pos-
session were not residents of that locality. The 30 percent resident arrest threshold partially controls
for this effect but does eliminate it. However, even if arrest rates are overstated in some localities,
these localities still appear to be disproportional to some extent.

A locality could have a high rate of disproportionality without having a high number of arrests or
cases that proceed in court, and vice versa. For example, in Prince George County, Black individuals
were nearly six times more likely to be arrested for marijuana possession, but only 56 Black individuals
were arrested per year, on average. In contrast, in Prince William County, Black individuals were three
times more likely to be arrested, with an average of over 700 Black arrests for marijuana possession
each year.
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TABLE D-1
Eighty-eight localities had disproportionate arrest rate ratios of Black to white individuals for
marijuana possession from 2015-2019

% Black % white Rate of
% popula-  Average Black popula-  Average White dispro-
resident tion Black rate tion white rate portion-
Locality arrests arrests  per 1,000 arrests  per 1,000 ality
Accomack
County 69% 28% 28 3.07 60% 29 1.48 2.07
Albemarle
County 68 9 56 5.50 77 56 0.68 8.11
Alexandria 49 22 200 5.77 52 63 0.76 7.57
Alleghany
County 67 5 10 14.66 92 27 1.94 7.55
Amelia County 62 21 8 - 74 12 - -
Ambherst County 64 19 21 342 75 32 132 2.58
Appomattox
County 81 19 10 3.24 77 13 1.09 2.96
Arlington
County 36 9 219 10.52 62 108 0.75 14.01
Augusta County 82 4 12 3.65 91 40 0.59 6.23
Bath County 51 4 1 - 92 6 - -
Bedford County 55 7 48 8.71 88 113 1.64 5.30
Bland County 30 4 4 - 94 12 - -
Botetourt
County 50 3 35 33.14 93 110 3.54 9.36
Bristol 38 6 4 - 89 37 - -
Brunswick
County 24 55 28 - 41 6 - -
Buchanan
County 88 3 0 - 95 17 - -
Buckingham
County 85 34 8 - 61 11 - -
Buena Vista
County 45 5 4 - 88 23 - -
Campbell
County 85 14 12 1.48 80 32 0.73 2.04
Caroline County 42 27 77 9.36 64 65 3.36 2.78
Carroll County 35 1 25 108.87 95 76 2.70 40.37
Charles City
County 63 46 3 - 42 3 - -
Charlotte County 49 28 5 - 68 7 - -
Charlottesville 84 19 7 - 66 5 - -
Chesapeake 53 29 632 8.93 58 233 1.69 5.29
Chesterfield
County 67 23 798 10.09 62 532 2.50 4.03
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Clarke County 60 5 5 - 86 24 - -
Colonial Heights 24 15 151 - 72 90 - -
Covington 44 13 1 - 81 4 - -
Craig County 46 0 0 - 97 4 - -
Culpeper County 70 14 71 9.75 71 92 2.54 384
Cumberland

County 69 31 5 - 63 9 - -
Danville 67 50 196 9.46 42 60 343 2.76
Dickenson

County 76 0 0 - 98 8 - -
Dinwiddie

County 36 32 22 2.37 62 10 0.57 4.19
Emporia 41 63 59 17.29 28 13 8.63 2.00
Essex County 51 38 12 2.81 55 8 1.29 217
Fairfax City 23 6 12 - 56 31 - -
Fairfax County 68 10 1,230 11.05 51 1224 2.09 5.28
Falls Church 9 4 6 - 72 5 - -
Fauquier County 48 7 46 8.79 80 90 1.61 5.46
Floyd County 85 2 0 - 93 15 - -
Fluvanna County 71 15 11 2.85 78 23 1.10 2.58
Franklin City 56 57 13 2.69 37 3 0.93 2.88
Franklin County 66 8 65 14.69 87 173 3.52 417
Frederick County 58 4 20 5.65 83 68 0.94 6.03
Fredericksburg 39 23 89 13.49 60 73 429 3.14
Galax 51 6 - 75 29 - -
Giles County 47 1 - 95 22 - -
Gloucester

County 66 8 28 9.42 85 71 2.23 422
Goochland

County 59 16 4 - 78 6 - -
Grayson County 66 5 3 - 90 24 - -
Greene County 70 7 8 - 83 30 - -
Greensville

County 29 59 24 - 36 15 - -
Halifax County 58 36 68 543 60 32 1.56 348
Hampton 64 49 366 5.50 38 77 147 373
Hanover County 30 9 377 39.08 84 235 2.65 14.75
Harrisonburg 65 7 51 13.33 66 141 4.01 333
Henrico County 64 30 675 6.92 53 232 133 5.21
Henry County 88 22 21 1.84 70 37 1.03 1.78
Highland County 47 1 0 - 97 1 - -
Hopewell 75 41 29 3.17 46 7 0.65 4.87
Isle of Wight

County 41 23 40 4.79 71 28 1.08 443
James City

County 60 13 74 7.57 76 83 1.45 5.21
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King and Queen
County

King George
County

King William
County
Lancaster
County

Lee County
Lexington
Loudoun County
Louisa County
Lunenburg
County
Lynchburg
Madison County
Manassas
Manassas Park
Martinsville
Mathews County
Mecklenburg
County
Middlesex
County
Montgomery
County

Nelson County
New Kent
County
Newport News
Norfolk
Northampton
County
Northumberland
County

Norton
Nottoway
County

Orange County
Page County
Patrick County
Petersburg
Pittsylvania
County
Poquoson
Portsmouth

54

46

59

79
72
41
74
78

70
73
47
49
49
58
75

48

41

63
66

41
84
80

51

74
22

61
50
83
55
69

76
62
75

26

16

16

28

33
28

13

13

46

34

17

13

41

41

34

24

39

13

76

21

53

17

24

151
21

17
159
10
44

31
43

45

39

32
400
482

19

28

142

13

86
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9.11

5.80

5.23
3.62

4.26
7.06
8.58
7.95

13.92
7.21

4.25

9.78

11.09
549
4.81

437

3.10
5.97

5.93

1.02

1.70
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66

74

77

67
93
82
56
78

59
63
85
41
33
44
86

60

78

84
82

79
43
44

54

70
86

54
78
94
90
15

74
91
38

21

26

12
10
252
35

12
60
23
36
36
23

23

154
11

38
72
91

11
11

45
64
15
12

20
17
17

442

135

1.13
1.26

1.67
1.20
2.06
2.11

6.34
4.02

1.24

1.87

2.22
0.93
0.86

1.34

1.05

1.60

2.54

0.45

0.46

2.06

4.30

4.62
2.88

2.55
5.90
4.16
3.77

2.20
1.79

341

5.24

5.00
5.90
5.61

3.26

2.95

3.72

2.33

2.30

3.69



Powhatan
County

Prince Edward
County

Prince George
County

Prince William
County

Pulaski County
Radford
Rappahannock
County
Richmond City
Richmond
County
Roanoke City
Roanoke County
Rockbridge
County
Rockingham
County

Russell County
Salem

Scott County
Shenandoah
County

Smyth County
Southampton
County
Spotsylvania
County
Stafford County
Staunton
Suffolk

Surry County
Sussex County
Tazewell County
Virginia Beach
Warren County
Washington
County
Waynesboro
Westmoreland
County
Williamsburg
Winchester
Wise County

59

44

30

81
56
47

35
73

59
88
40

42

62
75
40
36

52
51

39

66
65
63
67
31
33
63
67
60

48
70

63
33
41
65

10

32

31

21

48

29
29

N U N Y Y

35

16
18
11
42
42
57

19

26
15
11

15

23

56

723

14

50

272

14

188

82

38

23

34

31

28

27

159

181

29

89

20

21

373
26

30
35
35
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5.27
3.07
4.68
7.64
8.10
31.35
2.51
5.38
6.60
15.01
55.97
14.25
18.47
30.90
4045
4.36
7.53
6.87
10.68
2.36
3.10
16.10
4.36
14.03
16.84
6.55

15.33
11.74
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86

62

55

43
91
83

89
41

61
59
86

92

89
97
86
97

88
94

61

68
62
81
49
53
38
94
62
87

95
75

64
68
66
91

48

15

16

490
51
100

24
37

106
186

111

94
31
92
65

118
126

13

182
165
85
29

98
199
95

116
20

25
30
87
49

1.96

1.04

0.78

2.46

1.64

6.76

0.40

141

1.81

2.30

5.33

132

4.25

3.11
434

2.00
1.82
4.29
0.65

1.65
2.50
0.71
2.75

2.26

2.17

2.95
473

2.69

2.96

5.98

3.10

4.96

4.64

6.35

3.81

3.64

6.52

10.49

10.78

435

9.93

9.31

3.78

3.77

3.78

249

3.65

1.88

6.45

6.10

5.09

747

3.02

5.19
248
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Wythe County 33 3 37 46.84 94 106 3.90 12.00
York County 54 13 37 411 71 52 1.07 3.85

SOURCE: JLARC staff analysis using arrest data from the Virginia State Police.

NOTE: The rate of disproportionality was calculated by dividing the locality arrest rate of Black individuals per 1,000 residents by the
locality arrest rate of white individuals per 1,000 residents. Localities were categorized as having insufficient data if they had less than 30
percent resident arrests and/or fewer than 10 Black arrests per year. Many localities with disproportionate arrest rates are along the 1-81
corridor, which make it appear as though most arrests are of travelers along the interstate. However, the localities that include portions
of 1-81 had an average of 55 percent resident arrests from 2015-2019.

TABLE D-2
In 83 localities, cases of Black individuals proceeded in court at a higher rate than cases of
white individuals, likely stemming from disproportionate arrest rates

% Black % white Rate of
% resi- popula-  Average Black popula-  Average White dispro-
dent tion Black rate tion white rate portion-
Locality cases cases per 1,000 cases per 1,000 ality
Accomack
County 62% 28% 31 342 60% 31 1.58 2.17
Albemarle
County 38 9 67 6.59 77 104 1.25 5.27
Alexandria 37 22 160 463 52 99 1.21 3.83
Alleghany
County @ 33 7 18 12.35 89 55 2.97 415
Amelia County 41 21 9 - 74 15 - -
Amherst County 47 19 29 481 75 51 2.12 2.27
Appomattox
County 51 19 14 4.66 77 24 2.02 230
Arlington County 27 9 139 - 62 79 - -
Augusta County 34 4 13 4.09 91 43 0.63 6.46
Bath County 40 4 2 - 92 11 - -
Bedford County 47 7 26 476 88 54 0.79 6.03
Bland County 22 4 2 - 94 9 - -
Botetourt
County 23 3 29 - 93 81 - -
Bristol 34 6 4 - 89 33 - -
Brunswick
County 22 55 33 - 41 5 - -
Buchanan
County 60 3 1 - 95 11 - -
Buckingham
County 54 34 7 - 61 11 - -
Buena Vista
County 35 5 6 - 88 46 - -
Campbell
County 38 14 22 2.76 80 43 0.98 2.81
Caroline County 32 27 47 5.77 64 34 1.75 3.30
Carroll County 21 1 31 - 95 96 - -
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Charles City
County
Charlotte County
Charlottesville
Chesapeake
Chesterfield
County

Clarke County
Colonial Heights
Craig County
Culpeper County
Cumberland
County

Danville
Dickenson
County
Dinwiddie
County

Emporia

Essex County
Fairfax City
Fairfax County
Falls Church
Fauquier County
Floyd County
Fluvanna County
Franklin City
Franklin County
Frederick County
Fredericksburg
Galax

Giles County
Gloucester
County
Goochland
County

Grayson County
Greene County
Greensville
County

Halifax County
Hampton
Hanover County
Harrisonburg/
Rockingham
County

Henry County

43
47
44
49

54
14
25
49
67

26
72

80

16
46
41
26
51
11
46
61
43
58
59
49
36
64
49

56

34
36
55

67
63
23

61
51

46
28
19
29

23

15

14

31
50

32
63
38

59
36
49
9%

22

10
29
653

489

126

80

237

22
51
15

840

44

10
17
36
34
96

29

25
77
55
321

43
13
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2.91
3.34
9.24

6.19

10.96

1145

14.96
3.68

7.54
8.52
249
3.54
8.28

9.63
14.68

9.89

5.22

6.17
0.83

7.88
1.13

185

42
68
66
58

62
86
72
97
71

63
42

98

62
28
55
56
51
72
80
93
78
37
87
83
60
75
95

85

78
90
83

36
60
38
84

80
70

10
29
245

260
18
64

111

10
84

10

12
953
10
95

22

90
134
96
26
30

72

27
24
23

15
36
15
184

192
21

1.25
0.94
1.77

1.22

3.09

4.81

6.14
1.56

1.63
1.71
1.08
0.80
1.83

1.86
5.65

2.28

1.54

1.73
0.29

1.80
0.58

2.33
3.55
5.21

5.06

3.55

2.38

244
2.36

462
498
232
443
4.51

5.18
2.60

434

3.39

3.57
2.83

437
195



Highland County
Hopewell

Isle of Wight
County

James City
County/
Williamsburg
King and Queen
County

King George
County

King William
County
Lancaster
County

Lee County
Lexington/
Rockbridge
County
Loudoun County
Louisa County
Lunenburg
County
Lynchburg
Madison County
Martinsville
Mathews County
Mecklenburg
County
Middlesex
County
Montgomery
County

Nelson County
New Kent
County
Newport News
Norfolk
Northampton
County
Northumberland
County
Nottoway
County

Orange County
Page County
Patrick County

67
54

38

56

33

43

45

79

64

31
64
53

48
74
36
66
75

33

47

56
38

25
71
70

17

60

68

50

73
53

41

23

13

26

16

16

28

33
28

46

34

17

13

41

41

34

24

39
13

54

49

88

14

14

46
134
23

17
97

22

61

25

16

536

508

31

10

14
20
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5.93

5.82

7.29

7.48

3.31

35.10
464
405

4.26
432

3.69

5.77

6.34

736
5.07

343

2.37
4.28

186

97
46

71

75

66

74

77

67

93

90
56
78

59
63
85
44
86

60

78

84
82

79
43
44

54

70

54

78

94
90

20

33

88

13

13

26

158
262
46

13
61
18
13

33

93
25

16
120
106

20

11
41
69
14

1.92

1.27

132

2.75

0.68

5.90
1.17
1.64

1.84
1.21

2.20

1.80

1.13

1.54
1.00

0.99

1.26
1.45

3.09

4.59

5.52

2.72

4.83

5.95
3.95
246

2.32
3.57

1.67

3.21

5.58

478
5.08

347

1.87
2.96



Petersburg
Pittsylvania
County
Portsmouth
Powhatan
County

Prince Edward
County

Prince George
County

Prince William
County ®
Pulaski County
Radford
Rappahannock
County
Richmond City
Richmond
County
Roanoke City
Roanoke County
Russell County
Salem

Scott County
Shenandoah
County

Smyth County
Southampton
County
Spotsylvania
County
Stafford County
Staunton
Suffolk

Surry County
Sussex County
Tazewell County
Virginia Beach
Warren County
Washington
County
Waynesboro
Westmoreland
County
Winchester
Wise County ¢
Wythe County

73

47
72

42

33

21

76
55
41

23
53

25
77
35
62
48
32

50
43

17

53
56
61
63
60
19
60
63
56

40
63

53
45
60
32

76

21
53

10

32

31

20

48

29
29

aldl mlo

35

16
18
11
42
42
57

19

26
11

182

27
77

11

26

67

522

15

35

443

13

78

58

25

25

14

11

140

208

32

185

21

15

324
21

29
37

34
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7.60

2.05
1.52

3.84

3.53

5.10
8.81
21.61

4.10

2.74

10.66

13.74

25.65
19.51

6.65
7.90
11.62
494

1135
3.79
11.51
14.51
6.29

12.42

4231

187

15

74
38

86

62

55

43
91
83

89
41

61
59
86
97
86
97

88
94

61

68
62
81
49
53
38
94
62
87

95
75

64
66
91
94

13

34
18

30

26

24

547
61
53

22
93

41
127
27
63
60

101
56

155
220
96
58

10
62
235
72

87
28

23
99
44
97

2.75

0.74
0.50

1.21

1.87

247
1.98
3.59

1.00

0.71

1.57

2.89

2.66
1.93

1.71
243
4.86
1.31

1.60

0.84

2.09

1.68

2.06

5.39

3.59

2.76

2.77
3.07

3.16

1.88

2.07
4.46
6.02

4.09

3.86

6.78

4.75

9.65
10.13

3.89
3.25
2.39
3.76

7.11

449

5.51

8.63

3.05

2.30

11.80
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York County ¢ 40 11 41 4.56 74 74 1.24 3.67

SOURCE: JLARC staff analysis using general district court data from the Office of the Executive Secretary of the Virginia Supreme Court.
NOTE: ?Includes Covington. ? Includes Manassas and Manassas Park. Includes Norton. ¢ Includes Poquoson. The rate of disproportional-
ity for cases that proceeded in court was calculated by dividing each locality’s rate of cases for Black individuals per 1,000 by the local-
ity's rate of cases for white individuals per 1,000. Localities were categorized as having insufficient data if they had less than 30 percent
resident cases and/or fewer than 10 Black cases per year. This analysis includes dismissed cases but excludes “nolle prossed” cases (in
which charges were dropped by prosecutors) to determine how strictly any given locality is enforcing the law. A separate analysis using
solely nolle prossed cases could be a good indicator of prosecutorial discretion across localities, but was not possible given an insuffi-
cient number of nolle prossed cases to draw any reliable conclusions at the locality level.
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Appendix E: Marijuana policy changes and crime

Virginia law enforcement officers have expressed concern about potential impacts of marijuana legal-
ization. In interviews with Virginia law enforcement agencies and associations, police expressed vary-
ing levels of concern about several issues related to legalization, from continued or exacerbated illegal
market activity, to robberies of new marijuana dispensaries, to other issues such as substance abuse
and homelessness that could have broader consequences for crime and society.

Police in other states that have legalized marijuana have varied perceptions about marijuana legaliza-
tion’s impact on overall crime. In a Police Foundation report, Colorado officers perceived an increase
in crime immediately following legalization. In contrast, focus groups with police in Washington re-
vealed that officers generally did not believe marijuana legalization was directly related to any changes
in crimes such as property crime. Anecdotal evidence from other states suggests some localized ma-
rijuana-related crime could differ under legalization. For example, Denver police reported that in
2012-2013, burglaries took place at 13 percent of the city’s licensed marijuana facilities (which tend
to be cash-based) compared to 2 percent of liquor stores. Sheriffs in jurisdictions with many unli-
censed marijuana growers in California report that marijuana operations continue to attract organized
crime.

Academic research on the relationship between marijuana policy and overall crime rates is inconclu-
sive. A recent study from Washington State found little overall impact of legalization on setious crime
rates. Some studies find that legalization is related to large decreases in property crime rates. Others
associate legalization with small increases in violent and nonviolent crime in the short term that do
not persist. One study indicated that crime clearance rates did not change or improve after legalization,
indicating that legalization did not harm officers’ abilities to solve crimes. Still some studies find that
the presence of recreational or medical dispensaries increases local crime rates, while others find that
dispensaries have no impact on local crime. Long-term impacts are largely unknown because marijuana
legalization is relatively recent.

Recent studies examine the impact on crime rates from medical marijuana legalization, decriminaliza-
tion, and adult use marijuana legalization. The following table summarizes a sample of recent academic
studies on the relationship between marijuana policy changes and crime rates. Studies of the impacts
of decriminalization and medical marijuana legalization are included because of the limited available
research on adult use legalization. This sample of studies suggests a lack of consensus on the impact
of marijuana policy changes on crime rates.
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TABLE E-1

Sample of recent academic studies shows mixed impacts of marijuana policy change on crime
Study topic Impact on crime Primary findings
Medical Little impact e Medical marijuana has little overall effect on crime rates in most
marijuana states. (Chu, 2019)

e  Medical marijuana dispensary density has no association with vio-
lent or property crime. (Kepple, 2012)
Increase e  The density of medical marijuana dispensaries is associated with
slightly higher property and violent crimes but not directly adja-
cent to dispensaries. (Freisthler, 2016)
¢ Medicalization/legalization shows some association with increased
petty crimes, such as shoplifting. (Dills, 2017)

Decrease e Medical marijuana may have significantly reduced violent and

property crime in California. (Chu, 2019)

e There is evidence of 4-12% reductions in robberies, larcenies, and
burglaries due to the legalization of medical marijuana. (Huber,
2016)

e Medical dispensaries are associated with a significant decline in
property crime. (Chang, 2017)

e Legalization of medical marijuana decreases violent crime in states
bordering Mexico; impact on crime in states not bordering Mexico
is negligible. (Gavrilova, 2017)

Decriminalization Little impact e  Decriminalization had little impact on self-reported criminal or
healthy behaviors. (Dills, 2017)
Increase e  Decriminalization is associated with an increase in burglaries (6.6%)
and robberies (11.6%). (Huber, 2016)
Decrease e  Offense rates for non-drug crime fell significantly (9.4%) following
decriminalization. (Adda, 2014)
Adult use Little impact e  Recreational dispensaries have no effect on overall crime rates.
marijuana (Brinkman, 2019)

e Marijuana legalization and sales have had minimal to no effect on
violent or property crimes in Colorado or Washington in the me-
dium-term. (Lu, 2019)
Increase e  Slight increases in larceny, burglary, and assault immediately after
legalization that do not persist. (Lu, 2019)
e Medicalization/legalization shows some association with increased
petty crimes such as shoplifting. (Dills, 2017)
e  Recreational/medical marijuana dispensaries in Denver are associ-
ated with large increases in drug and alcohol offenses, robberies,
burglaries, and assault. (Hughes, 2020)
Decrease e Legalization reduced rapes by between 15% and 30%. (Dragone,
2019)
e Violent and property crime clearance rates improved slightly after
legalization, especially for burglary and motor vehicle theft. (Makin,
2019)
e  Recreational dispensaries are associated with large decreases in
nonviolent crime. (Brinkman, 2019)
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Appendix F: Virginia's current marijuana laws

The General Assembly decriminalized simple marijuana possession for adults in the regular 2020 leg-
islative session through HB 972 and SB 2, making simple marijuana possession punishable by a max-
imum $25 civil penalty. However, Virginia law maintains criminal penalties for other marijuana viola-
tions. For example, convictions for possession with intent to distribute and sell marijuana are still
penalized as criminal misdemeanors and felonies.

Table F-1 outlines the primary changes made in the 2020 regular session. Notably, the bills also
changed Virginia’s marijuana law by removing hash oil (concentrated marijuana) from the list of
Schedule I substances, which means hash oil is now treated in the same manner as marijuana flower.
Additionally, there is now a presumption that possessing an amount of marijuana equal to or less than
one ounce is for personal use. The felony threshold for marijuana distribution or possession with
intent to distribute is now one ounce. These two changes makes it less likely individuals will be pros-
ecuted for more serious marijuana offenses when an offender possesses an ounce or less of marijuana
or hash oil.

TABLE F-1
Virginia made several changes to primary marijuana laws in 2020 regular session

Marijuana offense

Previous penalties

Primary changes

Possess (marijuana)

Possess (hash oil)

Distribute or possess with
intent to distribute (PWID)

First offense: Court can defer and dis-
miss case if probation terms are satis-
fied (or a misdemeanor).

Subsequent offense: Misdemeanor
First offense: Court can defer and dis-
miss case if probation terms are satis-
fied.

Subsequent offense: Class 5 felony.

/2 ounce or less: Class 1 misdemeanor

>2 ounce to 5 pounds: Class 5 felony

Over 5 pounds: Felony, 5-30 years

Simple possession is now a $25 civil
penalty. Simple possession remains a
delinquent act for those under 18
years of age.

Simple possession of hash oil is now a
$25 civil penalty. Simple possession re-
mains a delinquent act for those under
18 years of age.

Now a rebuttable presumption that 1
ounce or less is for personal use.

1 ounce or less is now a misdemeanor,
while over 1 ounce to 5 pounds is now
a Class 5 felony. Penalties for offenses
over 5 pounds did not change.

Distribution of hash oil is now aligned
with distribution of marijuana.

SOURCE: Code of Virginia § 18.2-248.1, 18.2-250.1, 18.2-251, and 54.1-3446.
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Marijuana offenses are included in several sections of the Code of Virginia beyond the most frequently
charged marijuana statutes, § 18.2-250.1 and § 18.2-248.1. For example, § 18.2-248 includes penalties
for manufacturing or distributing very large amounts of marijuana or engaging in criminal marijuana
enterprises. Table F-2 below outlines additional key code sections that establish marijuana offenses.

TABLE F-2
Additional marijuana offenses and penalties under Virginia law

Code section

Description

Classification, imprisonment, fines

§ 18.2-248

§ 18.2-248.1(d)

Manufacture, sell, give, distribute or possess with
intent to sell, give, or distribute large amounts
(more than 100 kg) of marijuana or mixture. Act as
a principal in continuing criminal enterprise involv-
ing large amounts of marijuana and revenue.
After a third or subsequent felony distribution of-
fense under 18.2-248.1, offender must be sen-
tenced to five years and up to life in prison.

Felony, 20 years-life, up to $1 million
fine. Different mandatory minimum
sentences apply for different amounts
of marijuana and when an ongoing
criminal enterprise is involved.

Felony, 5years—life, up to $500,000
fine.?

§ 18.2-248.01 Transport 5 pounds or more of marijuana into Felony, 5-40 years, fine up to
Virginia. $1 million.2

§18.2-474.1, Deliver or attempt to deliver marijuana to a pris- Felony, 0-10 years, fine up to $2,500.

53.1-203 oner or possess or sell marijuana as a prisoner.

§ 18.2-255 Distribute marijuana to person under 18 or enlist Felony, 2-50 years, up to $100,000
person under 18 to distribute marijuana when ju- fine. Penalties differ depending on
venile is at least three years younger. amount of marijuana. @

§ 18.2-255.1, Sell, distribute, possess, or intent to sell or distrib- ~ Misdemeanor, 0-12 months, fine up

18.2-265.3, ute controlled drug paraphernalia, or advertise to $2,500.

54.1-3466 paraphernalia to minors.

Selling to a juvenile: Felony, 0-5
years, fine up to $2,500.

§ 18.2-255.2 Sell, manufacture, distribute or possess with intent  Felony, 1-5 years, fine up to
to distribute marijuana while on school property $100,000.2
or within 1,000 feet of a school.

§ 18.2-258 It is a “"common nuisance” if a location is fre- Misdemeanor, 0-12 months, fine up
quented by marijuana users or sellers. Owners and  to $2,500 (first offense)
tenants are criminally liable for permitting or
maintaining such a nuisance. Felony, 0-5 years, fine up to $2,500.

(subsequent offense)

§ 18.2-258.02 Maintain a fortified drug house used to manufac-  Felony, 0-10 years, fine up to $2,500.
ture or distribute marijuana.

§ 18.2-308.4 Use of a firearm while manufacturing, selling, dis-  Felony, 5 years, fine up to $2,500.2
tributing, or possessing more than 1lb of mariju-
ana with intent to manufacture, sell, or distribute.

§22.1-277.08 Schools may expel students who bring marijuana

to school or school-sponsored activities. ®

SOURCE: Code of Virginia.

NOTE: This table is not intended to be a comprehensive list of all penalties and repercussions associated with marijuana in the Code of
Virginia. Language is adapted from language used in Code for readability. Excludes Code sections related to medical marijuana or hemp.
2 Low number of years shown is the mandatory minimum sentence. ® Note that marijuana possession by juveniles is a delinquent act.
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Appendix G: Other states’ marijuana laws

As discussed in Chapter 4, Virginia will need to make decisions about which marijuana laws to enact,
remove, keep, or alter if it legalizes recreational marijuana for adults. The state could reference laws in
other states to guide decisions, though it is important to consider that criminal legal structures and
sentencing practices differ across states.

States that have legalized marijuana have not removed all penalties related to marijuana. The 11 states
(and Washington, D.C.) that legalized marijuana before 2020 maintain legal limits on marijuana. These
states also assess criminal and civil penalties for violating legal limits. The four states that legalized
marijuana in November 2020—Arizona, Montana, New Jersey, and South Dakota—are not consid-
ered in this appendix.

Adult use marijuana laws in legal states address a few main elements: (1) the amount of marijuana
adults are allowed to possess, grow, or share, (2) where and when marijuana can and cannot be used,
and (3) penalties for illegal activities, such as unlicensed distribution and exceeding possession limits.
Additionally, states impose consequences for underage adults and juveniles who possess marijuana
because marijuana remains illegal for individuals under 21. States with medical marijuana programs
also have some special exceptions for registered patients, such as higher marijuana possession limits.

There are three main marijuana product types that states treat distinctly in statute (shown below).
States set separate limits for products in part because the same weight or volume of two marijuana
products can represent significantly different serving sizes or dosages. For example, concentrates are
generally more restricted because they are more potent products. One study estimated that one gram
of marijuana flower at 17 percent THC is roughly equivalent to 0.28 grams of marijuana concentrate
at 62 percent THC and 0.03 grams of THC in marijuana-infused products.

e Marijuana flower, or usable marijuana, is the dried flowers or buds of the cannabis plant
that contain THC and other compounds. Marijuana flower is typically smoked.

e Marijuana concentrates are concentrated marijuana products with higher percentages of
THC. These products are made by removing THC from cannabis plants either mechani-
cally or through the use of solvents, high heat, and/or pressure. Matijuana extracts are
concentrates made by non-mechanical processes. Concentrates can take many forms such
as butane hash oil or kief. Concentrates are often consumed using a vaping or “dabbing”
device but can also be smoked in some forms.

e Marijuana-infused products are food or potable liquids into which marijuana concen-
trates or marijuana flower are incorporated. These products are frequently ingested in the
form of marijuana “edibles,” such as brownies and gummies.

All states limit the amount of marijuana adults can possess, grow, or share

All states that have legalized marijuana restrict marijuana possession and use to adults 21 years of age
and older to prevent youth access. In addition, states set limits for the amounts of marijuana adults
can possess, grow, and share to deter illicit market activity.
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States typically allow adults to possess up to one ounce of marijuana flower and up to five grams of

marijuana concentrates (Table G-1). Almost all states set separate possession limits for marijuana

flower versus marijuana concentrates. Some states also set limits on infused products. For example,

Illinois permits adults to possess 500 milligrams of THC in infused products, while Oregon and

Washington allow adults to possess up to 16 ounces of solid, infused products such as edibles and 72

ounces of liquid, infused products such as beverages.

TABLE G-1

States typically limit adults to 1 oz. of marijuana, 5g of concentrates, and 2—6 plants

State Marijuana flower  Concentrates Infused products Home cultivation
6 plants per adult (3 can be mature)
Alaska 1 ounce n/a? n/a
12 plants per dwelling
California 1 ounce 8 grams n/a 6 plants per private residence
6 plants per adult (3 can be mature)
Colorado 1 ounce 1 ounce n/a
12 plants per residence
6 plants per adult (3 can be mature)
D.C. 2 ounces n/a? n/a
12 plants per residence (6 mature)
lllinois 1 ounce ® 5 grams P 500 mg THC Not permitted
. 3 mature plants, 12 immature plants,
Maine 2.5 ounces 5 grams n/a - .
and unlimited seedlings per adult
6 plants per adult
Massachusetts 1 ounce 5 grams n/a
12 plants per property
12 plants per adult
Michigan 2.5 ounces 15 grams n/a
12 plants per property
6 plants per adult ©
Nevada 1 ounce 3.5 grams n/a
12 plants per household
16 ounces solid,
Oregon 1 ounce 1 ounce 4 plants per residence
72 ounces liquid ¢
2 mature plants and 4 immature
Vermont 1 ounce 5 grams n/a
plants per household
16 ounces solid,
Washington 1 ounce 7 grams Not permitted.

72 ounces liquid ¢

SOURCE: JLARC analysis of other states’ laws; NORML; NCSL; NAMSDL.
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NOTE: Some amounts are converted from other units of measure to ease comparisons among states. ? Alaska and D.C. laws do not ap-
pear to distinguish between concentrates and marijuana flower, though possession of hashish (a concentrate) appears to remain a crime.
Bllinois permits non-residents to possess half as much marijuana as residents; possession limit is 30 grams, or just over one ounce. ©
Nevada permits adults to grow marijuana at home only if they live 25 miles or more away from a marijuana retailer. ¢ Purchase limits that
function as possession limits.

Some states allow adults to possess more marijuana at home than in public. These laws might encour-
age marijuana to be kept at home rather than in public places and are practical if states permit adults
to grow marijuana plants that can produce more marijuana than public possession limits allow. States
that allow home cultivation typically allow adults to possess at their residence any marijuana they grow
at home. Other states set additional limits for private possession. For example, Massachusetts permits
adults to possess one ounce of marijuana in public, but up to 10 ounces at home as long as it is stored
in a locked area, as well as any marijuana harvested from legally cultivated plants.

States also have alternative possession limits for registered medical marijuana patients and caregivers.
For example, Illinois permits possession of 2.5 ounces of marijuana for medical use (relative to one
ounce for adult recreational use). Oregon allows registered medical patients and designated caregivers
to jointly possess up to 24 ounces of marijuana.

Laws that allow adults to grow marijuana at home aim to balance a desire to provide adults with lower-
cost access to marijuana while keeping individuals from growing marijuana for the purpose of selling
it on the illegal market. As Table G-1 shows, most states permit adults to grow two to six marijuana
plants at home. States often set specific limits for the number of “mature” or flowering plants that
differ than limits for “immature” plants, because plants do not produce significant amounts of THC
until they mature and produce flowers. To deter large home cultivation sites that can resemble com-
mercial operations, all states that permit home cultivation also cap the number of plants that can be
grown in a single dwelling, property, or household at six to 12 plants.

Home cultivation laws in other states often constrain how adults can grow marijuana to limit access
by the public and youth. All states require that plants are (1) out of view of the public without the use
of optical aids, (2) locked or reasonably secured, and (3) inaccessible to minors. Violations of these
requirements typically result in fines. States also require that renters receive explicit permission from
property owners or landlords before growing marijuana. Some other states’ home cultivation laws are
even more restrictive. For example, Maine requires that home cultivators tag each plant with the
grower’s and property owner’s identification information to facilitate enforcement of illicit home cul-
tivation sites. Nevada only permits home cultivation if residents live more than 25 miles from a mari-
juana retailer to limit cultivation to those who do not have access to retail marijuana.

Most states also allow unlicensed adults to give to other adults (without payment) similar amounts of
marijuana that they allow adults to possess, grow, or buy at one time. These laws allow individuals to
share smaller amounts of marijuana without being subject to criminal penalties for marijuana distri-
bution. Laws are typically carefully worded to prevent unlicensed adults from selling marijuana on the
illicit market, for example:

e Michigan prohibits unlicensed individuals from advertising or promoting the transfer of ma-

rijuana to the public;

196



Appendixes

e Massachusetts prohibits individuals from “gifting” marijuana in conjunction of the sale of
another item to evade laws governing the legal sale of marijuana; and

e Washington requires that transfers of marijuana without payment occur out of view of the
public or that the marijuana must be in the retailer’s original packaging.

Most states that have legalized marijuana also permit adults to possess or purchase marijuana para-
phernalia, while some still prohibit the sale of paraphernalia—especially to minors. These laws permit
adults to possess, purchase, and use products that are complementary to legal marijuana while aiming
to restrict youth access. For example, Massachusetts permits adults 21 and over to possess, purchase,
obtain, manufacture, and transfer to other adults marijuana “accessories” used to plant, grow, manu-
facture, ingest, or inhale marijuana, among other activities.

Other states assess fines for consuming marijuana in public places

All states that have legalized marijuana prohibit marijuana consumption in public. These laws are dif-
ferent than possession laws because they apply to the act of using or consuming marijuana rather than
possessing it. However, public use laws vary among states. For example, California prohibits smoking
or ingesting marijuana in public places, while Washington State prohibits opening a package containing
marijuana in view of the public. Some states also prohibit marijuana use in specific locations and
contexts in addition to public places generally. These include locations such as marijuana businesses,
childcare facilities and schools, and facilities for the disabled. Using marijuana on federal land remains
illegal, and all states prohibit marijuana use on federally owned property.

Most public use penalties are fines. Most states that have legalized marijuana penalize a first-offense
public use of marijuana violation with a maximum fine of $100. Penalties for public marijuana con-
sumption range from a $25 ticket in Washington, D.C., to a misdemeanor and maximum fine of $600
in Nevada. Nevada is the only legalized state to maintain a criminal penalty for adult public consump-
tion.

Public use laws can interact with existing smoking laws. Virginia’s current smoking law (Code of Vir-
ginia § 15.2-2824) assesses up to a $25 fine for smoking in certain locations after being asked to stop
smoking. Retail establishments in Virginia can also create no-smoking or smoking zones. LLaws meant
to curtail tobacco smoking in public places have since been applied to marijuana in states that have
legalized marijuana. For example, Illinois prohibits marijuana consumers from smoking in any place
prohibited by the Smoke Free Illinois Act, which initially applied to tobacco smokers. Oregon’s Indoor
Clean Air Act prevents consumers from smoking or vaping marijuana inside most businesses.

All states maintain criminal penalties or fines for illegally distributing, possessing,
and growing more marijuana than is allowed

To deter activities that can contribute to an illicit market and criminal or unlicensed enterprises, states
that have legalized matijuana possession and/or home cultivation for adults continue to penalize adults
who possess, grow, or share marijuana over legal limits or sell marijuana without a license.
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Possession over the legal limit

All legal states have criminal penalties for some amount of marijuana possession, though the penalties
differ across states. Figure G-1 indicates that about half of states consider any amount of simple
marijuana possession over the legal limit to be a misdemeanor, while some consider possession of as
little as two ounces of marijuana a felony.

FIGURE G-1
All legalized states maintain penalties for adult marijuana possession over the legal limit

ONo penalty BFineonly OMisdemeanor B Felony

Number of
legal states 12

3

Amount 1 ounce 2 ounces 4 ounces 8 ounces 16 ounces More than
possessed  or less 16 ounces

SOURCE: JLARC analysis of other states’ laws; NORML.
NOTE: Indicates the penalty an adult could face if he or she possessed the weight of marijuana listed in each state reviewed.
Some limits were converted from other units to ounces and rounded for ease of comparison.

Specific penalty structures for violating marijuana possession limits differ significantly across states.
For example, any amount of simple possession over the one ounce legal limit in California is a mis-
demeanor punishable by 10 days to six months in jail and/or a fine of $250—$500. In contrast, Colo-

rado has a series of escalating penalties for different weights of marijuana possession, shown in Table
G-2 below.

TABLE G-2

Legal states penalize possession over the legal limit with fines and/or jail time
Amount Possessed Colorado California
1 ounce or less No penalty No penalty
1-2 ounces Petty offense, $100 Misdemeanor, 10 days, $500
2-6 ounces Misdemeanor, 0-12 months, $700 Misdemeanor, 10 days, $500
6-12 ounces marijuana Misdemeanor, 6-18 months, $5,000  Misdemeanor, 10 days, $500
More than 12 ounces Felony, 1-2 years, $100,000 Misdemeanor, 10 days, $500

SOURCE: Colorado Revised Statutes Title 18. Criminal Code § 18-18-406; California Health & Safety Code § 11357.

NOTE: In Colorado, possession of one to three ounces of marijuana concentrate is a misdemeanor; possession of more than three
ounces is a felony. In California, possession of more than eight grams of concentrate is a misdemeanor. Note that possession of eight
ounces or more is presumed to be possession with intent to distribute.
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Violations of home cultivation limits

While most states permit home cultivation of a small number of marijuana plants, states maintain
criminal penalties for exceeding plant limits. These penalties are meant to discourage growing more
plants than are needed for personal use. For example, adults can grow up to four plants in Oregon
without penalty, while growing five to eight plants is a misdemeanor and more than eight plants is a
felony. In Illinois (which does not permit recreational home cultivation) growing one to five plants is
a fine of $200, and six or more plants is a felony. As Figure G-2 illustrates, most states allow adults to
grow four to six plants without penalty, but most continue to penalize growing more than a dozen
plants as a felony offense.

FIGURE G-2
States have different civil and criminal penalties for growing more marijuana than is allowed

CONo penalty BFine only EMisdemeanor M Felony

8% 8
o O
8

Share of
legal states 83%

75

22

1 10
0-3 4-6 7-9 10-12 13-24 25 or more

Number of plants

SOURCE: JLARC analysis of states law in states that have legalized marijuana for adult use; NORML.
NOTE: Some states’ laws do not specify penalties for some ranges of plants and are excluded from calculations for those ranges. Two
states do not permit any recreational home cultivation.

Illegal distribution, sale, possession with intent, and manufacture

All states that have legalized marijuana maintain criminal penalties for unlicensed marijuana sales to
deter criminal activity involving marijuana and to promote a legal market. Virginia’s current penalties
for illicit marijuana sale, distribution, or possession with intent to distribute appear to be within range
of penalties in other states that have legalized marijuana. Similar to Virginia’s current law, all states
that have legalized marijuana treat the unlicensed sale, delivery, or distribution of marijuana as a mis-
demeanor or felony, with convictions having the potential for significant fines and/or jail time. Table
G-3 shows the amount of marijuana that must be sold, distributed, delivered, or possessed with intent
to distribute to be considered a felony offense in states that have legalized marijuana. Virginia is be-
tween California and Nevada because marijuana distribution of one ounce or less is a misdemeanor
offense, while distribution over one ounce is a felony offense.
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TABLE G-3
Virginia’s criminal penalties for illegal marijuana distribution are similar
to other states’ penalties

Felony distribution amount States

None (least severe) California, Oregon, Massachusetts 2
Between 4 and 16 ounces Colorado, D.C., Maine

Between 2 and 3 ounces Alaska, lllinois, Virginia, Vermont
Any amount (most severe) Michigan, Nevada, Washington

SOURCE: JLARC analysis of state laws; NORML.

NOTE: Unclassified violations are considered felonies if they can result in over one year of incarceration. California and Oregon consider
any amount of unlicensed distribution without aggravating factors a misdemeanor.  Massachusetts considers distribution over 50
pounds a felony offense.

Distribution laws in some states, like California, are less severe. California considers unlicensed distti-
bution of any amount of marijuana a misdemeanor with up to six months in jail and a $500 fine.
Other states, like Nevada, maintain more severe penalties. In Nevada, unlicensed sale of any amount
of marijuana is punishable by a felony, one to four years in prison, and up to a $5,000 fine.

Most states continue to include more severe or additional charges for aggravating factors associated
with marijuana sale or distribution. These penalties are similar to Virginia’s current laws that penalize
selling marijuana to minors or at schools. For example, while California and Oregon do not consider
selling marijuana by itself a felony offense, each state considers selling marijuana to minors a felony
offense.

All states also prohibit unlicensed adults from using flammable liquids, solvents, or high heat and
pressure to make marijuana concentrates, such as butane hash oil. Because these methods can create
significant fire and explosion hazards, penalties for unlicensed manufacturing of marijuana concen-
trates with gases such as butane are typically felony offenses. Some states have also established more
substantial penalties for operations that result in harm. For example, Vermont penalizes home butane
extraction with up to two years in prison and a $2,000 fine, but also penalizes butane extraction opet-
ations that result in bodily injury to another person with up to five years in prison and a $5,000 fine.

Juveniles and young adults who possess marijuana are often required to complete
drug counseling or community service and/or pay fines

All states that have legalized matijuana prohibit marijuana possession by youth under age 21. Similar
to alcohol and tobacco laws, these laws aim to deter youth access to and use of marijuana. Specific
legal approaches vary. For example, some states have a statute for all minors under 21 who possess
marijuana. Virginia’s tobacco and alcohol laws are similar. Alternatively, California law imposes differ-
ent consequences for juveniles under 18 than for young adults aged 18 to 20.

A sample of states that have legalized marijuana—Alaska, California, Colorado, and Washington—
show that states treat youth possession of marijuana differently.

200



Appendixes

e Alaska did not change how it treated marijuana possession by minors when legalizing mari-
juana for adults, and marijuana possession remains a criminal offense for those under 21.
In juvenile cases, police refer marijuana possession cases to juvenile intake at the Alaska
Department of Juvenile Justice, while juvenile alcohol and tobacco violations go directly to
courts. There is no specific penalty for juveniles who possess marijuana, and DJJ may
route juveniles into diversion programs for rehabilitation or competency development, or
alternatively refer cases to juvenile courts.

e (alifornia does not consider simple marijuana possession under one ounce by any individ-
ual a crime or delinquent act. Juveniles under 18 who possess marijuana are required to per-
form six hours of drug education or counseling and 20 hours of community service.
Youth between 18 and 20 years old who possess marijuana face a maximum $100 fine.

e Colorado treats first-offense possession by anyone under 21 as a petty offense subject to a
$100 fine and/or substance abuse counseling. Minors ate eligible for court diversion pro-
grams. Subsequent offenses can result in higher fines, mandatory substance abuse treat-
ment, and community service.

e Washington State treats possession under 21 as a misdemeanor, punishable by probation,
community service, and up to 30 days detention and a $500 fine. First-time offenders must
be diverted to local programs, and prosecutors have discretion to divert subsequent of-
fenses.

In addition to possession laws for minors, several states added laws to help prevent youth from ac-
cessing marijuana legally available to adults. For example, other states penalize retail marijuana em-
ployees who knowingly provide marijuana to underage purchasers and other adults who knowingly
allow youth to consume marijuana. Further, states penalize juveniles and underage adults who attempt
to access marijuana retail locations, especially with the use of fraudulent identification.

States take varied statutory approaches to marijuana-impaired driving

States that have legalized marijuana take three primary approaches to marijuana-impaired driving laws
(Table G-4). Most maintain laws similar to Virginia’s current law, which prevents driving under the
influence of drugs to a degree that impairs the driver. Impairment is proven with a combination of
blood tests, officer testimony, behavioral sobriety tests, and dash camera footage. Michigan (and some
states that have not legalized marijuana) has a zero tolerance law, which means it is illegal for drivers
to have any amount of THC in their blood while driving. Other states have “per se” laws that penalize
drivers who have a specific amount of active THC in their blood, typically five nanograms per milliliter
of blood. Per se and zero tolerance laws are generally easier to prosecute but can be prone to error
because THC-blood content alone has not been established as a reliable indicator of impairment level.
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TABLE G-4
Adult use states take three primary legal approaches to marijuana-impaired driving
Law type States Description of law
General driving under Alaska, California, D.C,, lllegal to drive under the influence of or while af-
the influence statute Maine, Massachusetts, fected by drugs. Impairment must be proven by law
Oregon, Vermont, enforcement and then linked to drug use by pres-
Virginia ence of drug or metabolite in body.
Zero tolerance Michigan lllegal to drive with any measurable amount of drug
in the body.
Per se Colorado 2, lllinais, lllegal to drive with amount of drug in the body

Nevada, Washington over a specified limit.

SOURCE: Governor's Highway Safety Association.
NOTE: ®Colorado’s law is a “reasonable inference” law with a statutory THC threshold.

To further deter and penalize impaired driving, states have also established “open container” laws for
marijuana. States penalize violations of these laws as traffic infractions (fines) or misdemeanors. States
that penalize open containers of marijuana typically prohibit in passenger areas of vehicles marijuana
packages with broken seals, loose marijuana, and containers from which marijuana has been partially
removed. For example, California, Colorado, Illinois, Massachusetts, Vermont, and Washington each

have open container laws for marijuana.

States have also enacted laws that explicitly prohibit marijuana consumption in vehicles (in addition to
impaired driving). For example, Colorado prohibits any marijuana consumption or use in the passen-
ger area of a motor vehicle; Maine’s law prohibits drivers and passengers from consuming marijuana.
Washington, D.C., specifies that vehicles are considered public places and consuming marijuana in
vehicles can result in a misdemeanor and jail time. Illinois, Michigan, Nevada, Oregon, Vermont, and
Washington each have a similar statute.
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Appendix H: Additional considerations when revising criminal
marijuana laws

If Virginia allows adults to legally use and possess marijuana for recreational purposes, it will need to
consider the extent to which public and private entities can place restrictions on otherwise legal mari-
juana use. The General Assembly will need to make several other policy decisions governing public
and private entities’ ability to restrict marijuana possession and use (Table H-1). These policy areas

continue to evolve in states that have legalized marijuana for adult use.

TABLE H-1

Several other policy areas can be considered when legalizing marijuana for adult use

Policy area

Key policy decision

Examples in states with legal marijuana

Employment

Housing

Families

Professional
licensing

Could employers make hiring
and termination decisions based
on employee marijuana use?

To what extent could property
owners restrict marijuana con-
sumption?

To what extent could marijuana

use by a parent/prospective par-
ent affect custody, visitation, fos-
ter care, and adoption decisions?

Could professional licenses or
certifications be revoked or de-
nied solely because of marijuana
use?

Most states allow employers to continue to make employment
decisions based on drug testing and marijuana use. Employers
can test employees and job candidates for marijuana use and
terminate or refuse to hire individuals who test positive for ma-
rijuana use. However, Nevada prohibits employers from deny-
ing employment to prospective employees because of a posi-
tive marijuana drug test (with some exceptions).

Most states allow property owners to prohibit marijuana use on
their properties. These include places of temporary residence,
such as hotels, as well as permanent residences, such as rental
housing and apartments. For example, in Maine, marijuana may
be consumed in a person’s private residence only if he or she is
“explicitly permitted” to do so by the property owner. However,
a few states only allow property owners to prohibit smoking of
marijuana. For example, Massachusetts allows owners of rental
properties to prohibit smoking but not other forms of mariju-
ana consumption.

Some states have passed laws to keep marijuana use from be-
ing used against parents or prospective parents. Massachusetts
law indicates that marijuana cannot be the sole reason for deci-
sions related to parental rights if there is not clear evidence
that “the person's actions related to marijuana have created an
unreasonable danger to the safety of a minor child.”

Some states have passed laws to keep marijuana use from be-
ing used against people who hold a state license. Illinois law in-
dicates that occupational and professional licensing boards
cannot take disciplinary based solely on legal marijuana use if
the adult is not impaired while practicing his or her profession.

SOURCE: JLARC review of other states’ laws and state government websites; Marijuana Policy Project; NAMSDL.

NOTE: Table does not represent all policy areas that could be affected by legalizing marijuana for adult use and does not consider laws
that apply to medical marijuana users. Other states’ examples chosen for illustrative purposes only. Does not consider ballot initiatives
passed in November 2020 that legalized marijuana in Arizona, Montana, New Jersey, and South Dakota.
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Because marijuana remains illegal federally, marijuana use and possession in Virginia could continue
to have implications for users regardless of state policy decisions. For example, the federal government
may still deny security clearances (and employment) for federal jobs based on marijuana use. Juveniles
or young adults who face charges for marijuana possession may continue to lose some student finan-
cial aid opportunities. Firearms and federally subsidized housing would continue to be subject to fed-
eral law, which can have implications for marijuana users.
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Appendix I: Additional laws needed for regulating the
commercial market

Virginia would need to establish dozens of new laws to ensure that the commercial market is well
regulated. In some cases, the law should prescribe an exact process that must be followed or a specific
requirement that a licensed marijuana operation must meet. However, in most cases, the law should
simply direct the regulatory body to establish processes or requirements in a specific area.

The main chapters of this report provide numerous recommendations and options for the General
Assembly to consider, including the laws needed to establish commercial market operations and li-
censes (Chapter 5), local authorities (Chapter 06), incorporation of the medical marijuana market
(Chapter 6), social equity programs (Chapters 7 and 8), restrictions on products, labeling, and adver-
tising (Chapter 9), taxation (Chapter 10), a regulatory board and agency (Chapter 11), license fees
(Chapter 11), and a start date for commercial sales (Chapter 12).

This appendix is not a comprehensive listing of all legal changes needed to establish a commercial
market. However, it identifies the additional areas in which the state would need to enact laws:

e license application, award, and renewal process,

e license qualifications,

e license holder restrictions,

e facility and operations compliance,

e compliance enforcement, sanctions, and disciplinary process,

e testing and sampling for product safety and quality,

e affirmation of marijuana business legitimacy, and

e registration of marijuana business employees.

Many of these laws do not involve a policy choice and simply facilitate an efficient market and effective
regulation. A few requirements would require some minor policy decisions.

A separate appendix details the additional powers and duties the state should vest with the marijuana
regulatory board and agency (Appendix P: Powers and duties to be vested with the marijuana regula-
tory body). Some of the powers and duties listed there may partially overlap with those listed here.

License application, award, and renewal process

Virginia would need to have a clearly defined license application process. The application process
should include (a) a window for applications to be submitted, (b) the forms and supporting materials
that applicants need to submit, and (c) a way to make license awards 7f there is a cap or other limit on
the number of licenses that can be awarded. The exact process can among licenses. The state would
also need to establish the process for appealing license decisions and a process for license renewals.
The laws the state should consider enacting in this area, and key regulations the regulator should enact,
are summarized in Table I-1.
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TABLE I-1
License application, award, and renewal process
Proposed law or regulation Law Regulation
Direct regulator to establish an application and award process for each of the license v
types it awards (cultivation, processing, distribution, retail, testing, etc.)
Direct regulator to establish all required forms and specify all supporting materials that v
applicants are required to submit for each license type
Direct regulator to establish time periods for when applications would be accepted and v
awards made for each license type
Application time periods established by the regulator must allow sufficient time for ap- v

plicants to assemble, submit, and revise applications as needed to complete their appli-
cation packages

For uncapped licenses, require license awards to all qualified parties v
For state or locally capped licenses, make license awards to all qualified parties using a v
lottery2®

To ensure equity, any lottery should have limits on the number of applications that can v
be submitted by or awarded to any single party, business, or controlling financial interest

To ensure equity, clear consequences for applicants who attempt to submit more than v

the allowed number of applications, including but not limited to revocation of all the ap-
plicant’s submissions and revocation of any licenses that were awarded to applicants
who are later found to have violated submission rules

Direct regulator to establish a process that allows applicants who are denied licenses to v
appeal this decision, in accordance with the Virginia Administrative Process Act (Title 22

Chapter 40)

Licenses must be renewed annually v

AN

Prohibit licenses from being revoked or not renewed based solely on a reduction in state
or local caps on cultivation, retail stores, or other modifications to caps that occur after a
license has already been awarded

SOURCE: JLARC analysis of other states’ statutes.

NOTE: @ For cultivation, because the cap would be at the state level, the regulator should establish either a single statewide pool for the
lottery drawing or a few, smaller regional pools. A regional approach would help the state ensure that winning cultivators are located in
each region of the state and not concentrated in a few areas, but may not be necessary. For retail, caps would be set at the local level so
the regulator should perform an individual lottery drawing for each locality where the number of applicants exceeds the local cap. Be-
cause these awards would be made gradually, the regulator should initially make fewer retail license awards than are ultimately allowed
under the local cap. For example, if Richmond capped its retail at 15 licenses, then the regulator could only make five license awards in
the first year, five in the second, and five in the third.

bThe report recommends a lottery selection process instead of a merit-scoring or auction selection process because a well-designed
lottery system can be fairer to small businesses, and license awards under a lottery system appear more likely to reflect the diversity of
license applicants. However, lottery systems need to be designed to prevent “gaming of the system” by people who submit multiple
applications. Additionally, if a lottery system is used, it is especially important to place restrictions on the transferability of licenses to
prevent applicants who have no intention of establishing a business from applying with the sole goal of re-selling their license. By de-
sign, merit-scoring and auction selection favor larger businesses with greater resources. Merit-scoring systems also increase the risk of
lawsuits being filed against the state by applicants who were not selected. The Chapter 5 sections on cultivation and retail license struc-
tures include additional discussion of the advantages of lottery systems compared with merit scoring systems.

License qualifications

Virginia would need to set minimum qualification requirements for license applicants. Most states
require applicants to name all parties with an ownership interest in the applying business. States then
require background checks of all owners to identify any potentially relevant criminal history or any
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disciplinary history for violating marijuana commercial regulations in another state. The best and most
reliable way to perform these checks is by using an applicant’s fingerprints. States also typically require
applicants to disclose their business structure, including all financial arrangements. This allows the
regulator to determine if the applicant has ties to organized crime or if there are other undisclosed,
hidden ownership interests. Regulators need to know about hidden ownership interests to prevent a
few large ownership groups from monopolizing the state market by using subsidiary businesses.

While background checks are important, the state does not need to automatically disqualify applicants
based on past crimes or violations. The state also could choose not to consider misdemeanor mariju-
ana arrests at all. Such requirements could disproportionately affect Black individuals, many of whom
have been arrested and convicted of crimes at disproportionately high rates (see Chapters 2 and 7).

There are many other qualifications the state could require, or not require, depending on how stringent
it wants initial requirements to be for license applicants. The state should generally set more stringent
qualifications for commercial marijuana licenses that small businesses are unlikely to seek. For exam-
ple, qualifications could be more stringent for licenses for medium and large cultivators, testing labs,
and processors who produce vape oils and other concentrates or use potentially hazardous THC ex-
traction methods. The businesses competing for those licenses would mostly be larger businesses.
More stringent qualifications help ensure that the businesses that are awarded these licenses have the
ability to quickly and successfully establish their facilities and operating procedures, pass compliance
inspections, and start operations.

The state should set less stringent qualifications for licenses where it wants to encourage small business
participation, such as licenses for small cultivators, simple processors, and retailers. Less stringent
qualifications widen the potential applicant pool to include more small businesses and more diverse
ownership. For example, regulators in several other states reported that their application qualifications
are ovetly stringent because applicants are required to lease or purchase real estate before they apply.
They said this requirement has been a significant barrier to small businesses and diversity, because
many potential applicants do not have the resources to make real estate payments while their applica-
tion is pending approval (a process which can take several months). Less stringent qualifications do
not present a risk to the state because the license holder’s facility and operating plans would need to
be inspected and approved before the business was allowed to handle marijuana. The only risk to the
state is that fewer license holders would be able to quickly or successfully pass inspection and start
operations.

The state would also need to set a few, straightforward renewal requirements.

The laws the state should consider enacting in this area, and key regulations the regulator should enact,
are summarized in Table I-2. A few of these requirements are discussed in Chapter 7, and they have
been flagged accordingly.
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TABLE I-2
License qualifications

Proposed law or regulation Law Regulation

General application qualifications

Applicants must submit all forms and supporting materials required by the regulator
Applications must be complete and truthful

All parties with an ownership or financial interest must be disclosed

Business structure, contracts, and all other business arrangements must be disclosed

NI NN

Applicants, including all persons with an ownership or financial interest, must be at least 21
years of age

Applicant must disclose criminal history and regulatory violations attributable to any and all
parties with an ownership or financial interest

All applicants, including all persons with an ownership or financial interest, are subject to v
fingerprinting and criminal background checks

[Note: fingerprints are necessary to run a complete criminal background check]

AN

Regulator may take a person’s criminal and regulatory history into consideration, but no va
crime or violation should automatically disqualify an applicant Optional
Misdemeanor marijuana crimes cannot be taken into consideration by the regulator v

Optional
Regulator should establish more stringent qualification standards for some license types, v
including medium and large cultivators, testing labs, and processors who manufacture vape Optional
oils and other concentrates or use potentially hazardous THC extraction methods

Regulator should establish less stringent qualification standards for some license types, in- v
. . . . Optional
cluding small cultivators, some edible processors, and retailers

More stringent qualification standards for some license types

Applicant must secure real estate prior to license award

Applicant must provide detailed operations and security plans for their proposed operation
Applicant’s current financial assets must meet certain minimum thresholds

Applicant must have past experience in the commercial marijuana industry

Less stringent qualification standards for some license types

Applicant DOES NOT need to secure real estate prior to license award but MUST identify va
the locality—city, county, or town—uwithin which they plan to locate their business; the ap-

plicant cannot change the location of their business to a different locality without approval

of the board

Applicant DOES NOT need to provide detailed operations and security plans for their pro- va
posed operation, but these must be provided, reviewed, and approved before the opera-

tion is allowed to begin handling marijuana

ASIRNIENIEN

Applicant’s current financial assets DO NOT need to meet certain minimum thresholds va
Applicant DOES NOT need to have past experience in the commercial marijuana industry va
Renewal qualifications

License holders must be in good standing and be up-to-date on all fines and fees v

License holders must fully disclose any new crimes or violations that have been committed v

by parties with ownership or financial interests
Regulator may take a person'’s criminal and regulatory history into consideration when mak- v
ing a renewal decision, but no crime or violation should automatically disqualify an applicant

SOURCE: JLARC analysis of other states’ statutes.
NOTE: @ The reasons for these laws are discussed in more detail in Chapter 7: Promoting Social Equity in Marijuana Business Ownership.
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License holder restrictions

State law should clarify that receiving a license does not mean that the licensed business can im-
mediately start operations and begin handling marijuana. The operation must be inspected and
approved by the regulator before operations can begin. The state would need to put some limits
on the amount of time a licensee can take to start its operation before the license becomes void.
The regulator should determine what time period would be sufficient for most license holders
and establish a process for allowing extensions on a case-by-case basis.

All licenses should be specific to one particular site and type of operation. For example, a retail license
should only cover retail operations at a store located at a specific address. This site-specific approach
makes it clear who is licensed, what operations they are allowed to perform, and where they are allowed
to perform them. A business could be licensed to perform two operations at the same location, such
as cultivation and processing, under two separate licenses. Licenses should not be transferable to a
new location without board approval. This would prevent licensees from moving to new localities in
ways that violate local caps or to new premises that do not meet state standards.

The state should set initial restrictions on the number of licenses a single party can hold. These re-
strictions should be in place a7 /least until all initial licenses are issued. For example, if the state decides
to stagger retail license awards over a three-to five-year period, then it should limit the number of
licenses any single party can hold over that time period. This would prevent a few, well-funded parties
from taking control of the commercial market while it is in the early stages of being established. The
exact number of licenses could be determined by the regulator. These restrictions could stay in place
after all of the initial licenses are awarded, but that could result in too much state interference in the
market.

The state should limit the transferability of licenses by sale or change in majority ownership in a
licensed operation until all initial licenses are issued (a period of three-to-five years after commercial
sales begin, or slightly longer than it takes to gradually make all initial license awards.) Under license
transfer restrictions, a company could not buy another company’s license. For example, if Company
X wants to buy Retail Store Z, the license would not transfer to Company X. These restrictions are
necessary to keep applicants from “speculating” on licenses by submitting applications in hope of
winning a license and then selling their license to the highest bidder, without making any effort to
establish a business. Some other states that capped the number of commercial or medical marijuana
licenses have seen such license speculation. Speculation could be an especially big problem in Virginia’s
retail market, assuming the state adopts less stringent qualification standards and low application fees.
Under this approach, there would be an incentive to apply for a potentially lucrative retail license and
few barriers to application. Speculation could be rampant if there are no restrictions to prevent re-
sale of licenses. Restrictions on license transfers would allow the state to encourage small businesses
to participate while preventing speculation.

In addition to initially restricting license transferability, the state should consider some permanent
restrictions as well. The state should prohibit the sale of any license if (a) the licensed operation has
not yet passed compliance inspections and begun operations or (b) the licensed operation has been in
operation for less than a year.

Transferability restrictions can be highly technical and may best be left to the regulator’s discretion.
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The state could decide whether to explicitly prohibit publicly traded companies from acquiring
licenses. Two states—Colorado and Washington—prohibited publicly traded companies from ac-
quiring licenses. Many existing, multi-state marijuana businesses are publicly traded (on Canadian
stock exchanges), so these bans can theoretically reduce competition from outside businesses and
promote small, Virginia-owned businesses. The effectiveness of these laws is unclear. Washing-
ton’s law remains in place, but Colorado repealed its law last year to improve industry access to
investment capital. Virginia could implement a modified prohibition that allows some investment
by publicly traded companies in licensed businesses but does not allow them to have a controlling
interest.

Virginia could choose to have residency restrictions to further try and promote small businesses,
but they are not necessary. Some states have set residency requirements for license holders to
promote participation by small businesses owned by state residents. For example, Washington re-
quires license holders, or the manager or agent of a licensed business, to have been a state resi-
dent for at least six months. Most license holders are businesses rather than individuals, so Wash-
ington also requires that a licensed business be incorporated in the state, and all owners must
have been residents for at least six months. Regulators in other states indicated that resident re-
strictions are difficult, if not impossible, to enforce and the benefits are limited because a busi-
ness can easily meet them. Michigan’s residency restrictions have no practical effect, and Colo-
rado recently eliminated its residency restrictions because they harmed businesses’ ability to seek
investors from outside the state.

The key considerations for regulations and laws governing license restrictions are summarized in Table
I-3.

TABLE I-3
License holder restrictions

Proposed law or regulation Law Regulation

A licensee may only begin operations and start handling marijuana after regulator has v

issued a separate approval to do so

Licenses expire if operations do not begin within set period of time from when the [i- v
cense is awarded; direct regulator to establish the time period and a process for granting

extensions on a case-by-case basis

All licenses specific to a designated site, and any transfers of a license to a new site, must v

be approved according to transfer rules

Restrict the number of licenses, by license type, that a single party can own or have an v
ownership or financial interest in; restrictions should at least be in place until all initial li-

censes have been awarded (e.g. three- to-five years after commercial sales start)

Prohibit the transferability of any license when a licensed business is sold or there is a v
change in the majority ownership until at least all initial licenses have been awarded (e.g.,

three- to-five years after commercial sales start)

Prohibit the transferability of any license when (a) the licensed operation has not yet be- v
gun operations or (b) the licensed operation has been in operation for less than a year.
Publicly traded companies could be prohibited from owning a majority share or having a v

(Optional)®

controlling financial interest in a licensed marijuana business
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[Note: alternatively, could prohibit publicly traded companies from owning any share or

having any financial interest in a licensed marijuana business.]

License holders could be required to be state residents or state-chartered businesses v
where the majority of owners are state residents (Gptional)”

SOURCE: JLARC analysis of other states’ statutes.
NOTE: ? Virginia could choose to have residency restrictions to try to promote participation by small, Virginia-owned businesses, but
they are not necessary. For additional discussion, see the paragraph preceding this table.

Facility and operation compliance

Before a licensed martijuana business can begin operations and start handling marijuana, it should be
required to meet facility requirements set by the state. For example, the state should set key facility
requirements for security and safety. Security requirements can include requirements for video moni-
toring of the facility, proper lighting, and restricting access to areas where marijuana plants are grown
or products are stored. The state could also set requirements for setbacks, signage, store displays, and
hours of operation, or it could leave this entirely to the discretion of localities. (Setbacks are the
distances that marijuana facilities must be from schools, playgrounds, daycare centers, and other places
frequented by children. Most states set this distance at 1,000 feet, and Virginia has set a 1,000-foot
setback for medical dispensaries.)

License holders should also have appropriate procedures and systems in place before they begin op-
erations. This would help ensure they can operate in compliance with state requirements after they
open. Several states require license holders to develop detailed operating and security plans that show
how operations would comply. Some states require special employee training, such as training for
cashiers on how to perform age verification checks.

After opening, license holders would need to conduct their businesses in accordance with many rules
specific to their operation. For example, states generally set operating hours for retail stores. Alterna-
tively, the state could give localities full discretion over operating hours. States also typically require
their licensees to track and record the movement of all marijuana plants and products in a state-owned
tracking system, among many other requirements.

The laws and regulations the state and regulator should consider governing facilities and operations
compliance are summarized in Table I-4. A few of these requirements are discussed in Chapter 6 and
have been flagged accordingly.
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TABLE I-4
Facility and operation compliance
Proposed law or regulation Law Regulation
Compliance requirements that must be met before operations begin
Licensed operation cannot begin handling marijuana until the license holder has met all v
standards, and compliance with standards is verified through inspection of the license
holder’s facility and review of operating and security plans and procedures
License holder must have secured a property for the operation (e.g., leased or purchased) v
Operation property must meet setback requirements set by the regulator and local gov- va
ernments
License holder must meet all local zoning requirements and obtain proper local licenses va
and permits, such as general business licenses and occupancy permits, that are required
by the locality and allowed under state law
Operation property must meet security requirements set by the regulator (e.g., physical v
security requirements such as doors and locks that restrict access to areas of buildings
containing marijuana plants and products, fencing or other enclosures that restrict access
to outdoor areas where marijuana is grown, alarm systems, video cameras, lighting, etc.)
In addition to inspection by the regulator, license holder facilities must pass all relevant v
state and local inspections, including any health department inspections (for food pro-
cessing facilities, such as processors who manufacture edibles), agriculture inspections
(for use of pesticides by cultivators), and local occupancy inspections (for building and
fire code compliance)
License holder must meet any insurance and financial bonding requirements set for their v
license type and tier
Completion of training and education by at least one of the license owners or a desig- v
nated responsible employee, such as an operations or compliance manager
Compliance requirements in general
License holders must continue to meet all facility and operating standards and require- v
ments
Licensees must make all premises and records available to the marijuana regulator v
License holders must comply with all marijuana inventory tracking, monitoring, and dis- v
posal requirements
License holders must submit any reports, documents, data, or other information required v
Any changes to ownership or financial interests or business structure must be reported v
License holders must comply with all operations and security plans on file and report v
any changes to plans
License holders cannot substantially change their premises without prior approval v
Marijuana plants and products can only be sold (a) by a licensed marijuana business to v
another licensed marijuana business through a recorded sale, or (b) by a licensed mariju-
ana retailer to an of-age consumer through a recorded and taxed retail sale
Marijuana plants or products cannot be given away for free, given away with other prod- v
ucts or services, or sold at steep discounts by any licensed party
Samples of marijuana products can be provided to licensed testing labs for testing pur- v
poses at no cost
All employees must be at least 21 years of age v
v

No alcohol or marijuana can be consumed on the premises of a licensed marijuana oper-
ation
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License holders are required to provide employees with basic training on state regula- v
tions that are pertinent to their operation
Marijuana plants or products cannot by clearly visible or to the public from outside the v
premises
Licenses must be prominently displayed on the premises of the licensed facility v
Compliance requirements related to other state and local regulations

v

License holders must continue to meet all facility and operating standards and require-
ments for other state and local agencies (e.g., health sanitation requirements, fire code
requirements)

Licensees must make all premises and records available to other state and local agencies, v
as is necessary for the performance of their duties (e.g., make financial records available

to income tax auditors, make premises available to local building inspectors)

Compliance requirements specifically for retail

Retailers cannot sell more than the legally allowed personal possession amount v
Retailers must verify customer age v
Retailers cannot sell alcohol or tobacco v
Retailers cannot sell products other than marijuana and marijuana paraphernalia v
(Optional)
Retailers must abide by the hours of operation set by the regulator or local government v
v

Retailers must collect marijuana sales taxes and remit taxes to the appropriate state and
local agencies

SOURCE: JLARC analysis of other states’ statutes.
NOTE: @ The reasons for these laws are discussed in more detail in Chapter 6: Local Authority, Medical Market, and Other Commercial
Considerations.

Compliance enforcement, sanctions, and disciplinary process

The regulator would need to enforce compliance requirements by looking for potential violations. The
regulator can do this through inspections, investigations into complaints, underage compliance checks,
and financial audits. The regulator could also be charged with performing criminal investigations, if
the state chooses to vest it with law enforcement powers and duties. The regulator would need to
develop policies and procedures for carrying out these enforcement duties.

License holders who violate compliance requirements—or other state laws and regulations—should
be subject to corrective action. Corrective actions can include sanctions, such as license suspensions
or fines. The state should make it clear that any violation can result in a corrective action against a
license holder. The state should also charge the regulator with levying sanctions, and the regulator
should develop policies and guidelines for when and how sanctions would be levied.

The state should allow license holders to contest any finding of a violation or sanction. This discipli-
nary process should be established by the regulator, consistent with the Virginia Administrative Pro-
cess Act.

The laws and regulations the state and regulator should consider for compliance enforcement are
summarized in Table I-5. Many of the enforcement powers and duties the regulator would need to
have, such as the power and duty to perform inspections and investigations, are recommended in
Appendix P: Powers and duties to be vested with the marijuana regulatory body.
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TABLE I-5
Compliance enforcement, sanctions, and disciplinary process

Proposed law or regulation Law Regulation

Any violation, or failure to disclose a violation, of state marijuana laws or regulations, ,
other Virginia laws or regulations, or local government ordinances is grounds for a cor-
rective action

Failure to disclose a criminal arrest or conviction of any party with an ownership or finan-
cial interest is grounds for a corrective action

Failure to be truthful with the regulator, including failure to provide requested infor- v

mation or the altering of information, is grounds for a corrective action

Failure to pay state or local taxes is grounds for a corrective action v

Processes and procedures for monitoring licensed operations, including but not limited v
to video surveillance and financial transactions

Processes and procedures for performing inspections, complaint investigations, under-
age compliance checks, and financial audits

Process and procedures for coordinating with state and local law enforcement on crimi- v
nal investigations and other actions necessary to stop or prevent criminal activity

Processes and procedures for conducting criminal investigations, carrying out arrests, co- v
ordinating with other criminal justice agencies, and taking other actions necessary to (Optional)®
stop or prevent criminal activity

Process and procedures for when marijuana can be seized from a license holder v
(Optional)?

Authority for regulator to levy sanctions for violations, including but not limited to sus- v

pending or revoking licenses, levying fines, or ordering remedial education

Process and procedures for levying sanctions for violations in accordance with the Vir- v
ginia Administrative Process Act (Title 22 Chapter 40)

Direct development of guidelines for making sanction decisions, such as when certain v
sanctions (e.g., license revocation), should be considered and what fine amounts should

be levied

Right of licensees to contest any finding of a violation or sanction through a disciplinary v

process established in accordance with the Virginia Administrative Process Act (Title 22

Chapter 40)

SOURCE: JLARC analysis of other states’ statutes.

NOTE: @ The regulator only needs to establish policies and procedures related to enforcement of criminal laws and seizure of marijuana if
it is given the powers and duties to enforce criminal laws. For additional discussion of the reasons for and against giving the regulator
criminal law enforcement powers and duties, see Chapter 11.

Testing and sampling for product safety and quality

Commercial marijuana products should be tested to ensure they meet minimum product safety and
quality standards. The state would need to determine what contaminants marijuana products should
be tested for, and what trace quantities of contaminants are unacceptable. Most other states require
products to be tested for biological contaminants, such as microbes mold and fungus, as well as chem-
ical contaminants like pesticides, herbicides, and heavy metals. State regulatory bodies are then tasked
with developing regulations that more clearly outline the specific contaminants labs must test for and
what trace quantities of these contaminants are acceptable.
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In addition to contaminants, the state should require testing of marijuana products for THC, the
intoxicating chemical found in marijuana. These tests would confirm the THC content that would be
put on the label to inform consumers. The state could also require testing for the content of other
cannabinoids that may be claimed on a product label, such as CBD.

The state would also need to define a process for collecting product samples. The key parts of that
process would include the method for collecting product samples and the frequency of collection.

The state should direct the marijuana regulatory body to develop standards for product safety, quality,
and sample testing. When developing these regulations, the regulatory body should consult with the
Division of Consolidated Laboratory Services (DCLS) in the Department of General Services, the
Virginia Department of Health, the Virginia Board of Pharmacy, the Department of Environmental
Quality, and the Virginia Department of Agriculture and Consumer Services, and regulatory agencies
in other states. The standards adopted could be Virginia-specific standards, national standards, or
standards set by other states.

Considerations for laws and regulations governing testing are summarized in Table I-6. (See Chapter
5: Commercial Market Licenses and Operations.)

TABLE 1-6

Testing and sampling for product safety and quality
Proposed law or regulation Law Regulation
Direct regulator to establish product safety standards, including but not limited to require- v

ments for what biological and chemical contaminants products must be tested for and the

trace concentrations of these contaminants that are acceptable, if any, in different products

Direct regulator to establish product quality standards, including but not limited to re- v
quirements for products to be tested for THC content and other cannabinoids, as deter-

mined by the regulator

Product standards should be developed in consultation with the Division of Consolidated v
Laboratory Services (in the Department of General Services), the Virginia Department of

Health, the Virginia Department of Agriculture and Consumer Services, and regulatory

agencies in other states

Direct regulator to establish methodologically sound approach for collecting product v

samples to be tested

Direct regulator to establish requirements for reporting of product safety and quality test v

results

Require that testing labs report all test results to the regulator before or at the same time v

as they are reported to the product owner

SOURCE: JLARC analysis of other states’ statutes.

Affirmation of marijuana business legitimacy

Several states have passed laws that positively affirm the legality of their commercial markets and the
activities of licensed marijuana businesses (and their employees). State laws frequently affirm that
other types of businesses, such as financial institutions, are free to legally provide goods and services
to licensed marijuana businesses. State laws also affirm the enforceability of contracts with licensed
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marijuana businesses. These laws can help eliminate any gray areas in state criminal or commercial
marijuana laws, and give non-marijuana businesses the assurances they need to do business with legit-
imate marijuana operations. The laws the state should consider enacting in this area are summarized
in Table I-7.

TABLE I-7

Affirmation of marijuana business legitimacy

Proposed law or regulation Law Regulation
The goal of the state is to establish a legal, regulated commercial market for the produc- v
tion and sale of marijuana to most effectively restrict marijuana and protect public health

and safety

Licensed marijuana businesses are not violating state criminal laws as long as they are v
generally in compliance with commercial laws and regulations for their licenses

Employees of licensed marijuana businesses are not violating state criminal laws as long v
as they are generally conducting their work in compliance with commercial laws and reg-
ulations

A violation of commercial marijuana laws or regulations by a licensed operation does not v

in and of itself constitute a violation of criminal law

It is legal under state law for financial institutions, including all banks, credit unions, in- v
vestment companies, brokerages, mortgage lenders, and insurance companies, to con-

duct business in Virginia with a licensed marijuana business or its parent company

It is legal under state law for any provider of goods or services to conduct business in v
Virginia with a licensed marijuana business or its parent company

It is legal under state law for the owner of any real or other property to sell, lease, or rent v
property to a licensed marijuana business or its parent company

Contracts with licensed marijuana businesses, including contracts between license hold- v
ers and contracts between a license holder and any other party, are legitimate and en-

forceable under state law as any other contract

Unlicensed cultivation, processing, distribution, sale, and testing of marijuana is not per- v
mitted under commercial laws and some unlicensed activity may be considered a crime

under state criminal statutes

SOURCE: JLARC analysis of other states’ statutes.

Registration of marijuana business employees

In addition to licensing marijuana businesses, Virginia could also require all employees of marijuana
businesses to be registered and badged by the state. By registering employees, the regulator can hold
individuals directly accountable for violation of regulations. For example, the regulator could revoke
an employee’s registration. If a violation is not that egregious, the regulator can take other, lesser
corrective actions, such as levying fines or requiring that the employee attend a remedial education
course. The regulator can also keep people who have been fired for egregious violations by one license
holder from becoming re-employed at another without first having their history re-evaluated. For
example, the regulator would be immediately able to see if a person who had their license revoked for
repeatedly selling marijuana to minors was attempting to get a job with another retailer.
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By holding individuals directly accountable, the regulator may be able to improve industry compliance
and reduce the risk of illegal diversion. People are more likely to follow rules if there are personal
consequences for violations. They are also more likely to encourage employees and coworkers to fol-
low regulations. A registration program also helps reinforce that employees are monitored and face
consequences if they do not comply with laws and regulations.

State employee registration programs also allow states to badge employees. Badging employees is help-
ful for enforcement inspectors, because it allows them to quickly determine if the facility is giving
unauthorized people access to restricted areas.

Other states have taken different approaches to employee registration. Colorado has the most inten-
sive employee registration program. All industry employees must apply for a personal license and have
a criminal background check performed by the state. Licensed employees must pay annual fees to keep
their licenses current. This program is labor intensive and costly; Colorado regulators said about one
in 10 of its licensing and enforcement positions are dedicated to the employee licensing program.
Illinois, Nevada, and Oregon also register, badge, and perform background checks on all industry
employees. These regulators indicated they find their programs beneficial, but some said they were
administratively challenging given the large volume of licensees and high turnover, especially in lower-
level and seasonal employees.

Although most states require employee registration, some do not. Washington and Michigan do not
require employees to register. Michigan regulators register employees but place responsibility for per-
forming background checks on employers.

If Virginia decides to require employee registration, it could model its program after other states, or
it could implement a less intensive program. A less intensive program could focus on registering
higher-level employees, such as supervisors, managers, and salaried staff. Virginia could also consider
only requiring background checks for these personnel, like Illinois recently considered. Alternatively,
the state could choose not to require background checks for any employees (with the exception of
ownership).

The six main ways the state could implement an employee registration program are summarized in
Table I-8. Required background checks would likely need to be established in law so that the regulator
would have the authority needed to perform background checks. Requiring employee background
checks, especially for all employees, would likely increase costs for the Virginia State Police, which runs
criminal background checks for state agencies.
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TABLE 1-8
Registration of marijuana business employees

Level of  Program staff-
Implementation options scrutiny  ing and costs

OPTION 1 HIGH HIGH
Require all industry employees to be registered and badged by the regulator. Regula-

tor collects fingerprints and performs criminal background checks on all employees as

part of the registration process.

OPTION 2

Require all industry employees to be registered and badged by the regulator. Regula-

tor collects fingerprints and performs criminal background checks for managers, super-

visors, and salaried employees only.

OPTION 3

Require only managers, supervisors, and salaried employees to be registered and

badged by the regulator. Regulator collects fingerprints and performs criminal back-

ground checks for these employees.

OPTION 4

Require all industry employees to be registered and badged by the regulator. Employ-

ers are responsible for any background checks.

OPTION 5

Require only managers, supervisors, and salaried employees to be registered and

badged by the regulator. Employers are responsible for any background checks.

OPTION 6

No employee registration program. Low Low

SOURCE: JLARC analysis of other states’ statutes.
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Appendix J: Government-controlled market operations and
licensing

Under the government control model, the state would exercise greater control over distribution and
retail (Figure J-1). The state could directly control one or both of these functions, like it does for
liquor, where the Virginia Alcoholic Beverage Control Authority (VABC) distributes all liquor through
its central warehouse and sells liquor at ABC-operated retail stores. Alternatively, instead of directly
performing these operations, the state could contract these functions out to private parties. For retail
stores, the state could issue licenses to private parties that have strict franchise-like requirements.

Regardless of the approach used, cultivation, processing, and testing operations would be performed
by private, licensed businesses. These licensees would operate under rules and requirements that would
be similar to those in place under fully private models. This is also similar to the state’s liquor model,
where all aspects of production are performed by private parties.

FIGURE J-1
In a government control model, the government has greater involvement in two of the five
major commercial marijuana operations
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SOURCE: JLARC analysis of other state marijuana markets, industry publications, and research literature.

219



Appendixes

Government-controlled marijuana distribution and retail has been attempted in Canada but not in the
U.S. Marijuana is nationally legal in Canada, and the national government has allowed provincial gov-
ernments to control these operations. In Quebec, a province-owned corporation controls both distri-
bution and retail. In Ontario, the province controls distribution and private retailers are treated similar
to franchise owners.

Government control likely best protects public health and prevents illegal
diversion, but is riskier and more challenging to implement

A government control model is likely best able to achieve public health goals. Unlike private busi-
nesses, the state would not have a profit motive to advertise or otherwise promote marijuana use.
Limiting advertising and promotions is important, because research studies show a link between ad-
vertising and increased marijuana use among youth, and other states have had problems with inappro-
priate advertising (see Chapter 9). By placing distribution and retail under government control, these
problems are largely avoided. The state can directly control the visibility and promotion of commercial
marijuana. State-run retail stores would also be less likely to sell to underage customers. Looking at
underage alcohol sales, for example, VABC reports its stores have an underage buyer check compli-
ance rate of 99 percent, compared to 89 percent for the private sector. (Underage buyer checks are
when VABC sends an underage adult into an establishment to try and buy alcohol.)

A government control model would also reduce the risk of legally produced marijuana being diverted
to the illegal market. In its role as distributor, the state would have direct control over all legal move-
ment of commercial marijuana in the state, enhancing its ability to monitor the entire supply chain
and reduce the risk of marijuana being “lost” in business transactions. It would also directly control
or closely oversee retail operations, improving its ability to monitor final sales. Additionally, the more
operations are under state control, the less likely it is for marijuana to be diverted. Unlike a private
company, the state would not have a financial incentive or survival motive to illegally divert marijuana
for profit.

Despite the potential benefits, the government control model may not be feasible. Government con-
trol of marijuana distribution and retail has not been attempted in the U.S. because marijuana remains
federally illegal. If a state government became involved in marijuana distribution or retail, it would
become an active participant in a federally illegal enterprise, instead of just acting as a regulator. While
the US. Department of Justice has tolerated states that regulate commercial marijuana (and hence
enforce restrictions on the substance), it is unclear how the department would respond to a state taking
on an expanded role and actually distributing and selling marijuana.

Virginia could also face legal challenges from residents and neighbor states if it implements a govern-
ment control model. Colorado was sued by two of its neighbor states—Oklahoma and Nebraska—
shortly after it established its fully private commercial market. Oklahoma and Nebraska argued that,
by legalizing marijuana, Colorado had increased marijuana trafficking in their states and strained state
and local police departments. The Supreme Court declined to hear the case, and no similar lawsuits
have since been filed. However, if Virginia state government becomes an active participant in the ma-
rijuana industry, its neighbors may be able to make a stronger case that they have been harmed by
Virginia’s actions.
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The government control model would also take much longer to implement than a fully private ap-
proach, because the state would have to establish its own operations before the commercial market
could open. State governments usually move at a slower pace than the private sector, so it would likely
take longer to establish operations. The state would be further slowed by the sheer volume of addi-
tional work required. For example, the private sector could establish retail stores across the state fairly
quickly, with each licensed business taking all the steps needed to establish one or a few stores. In
contrast, the state would need to lease or purchase hundreds of properties across the state, renovate
each property, and hire and train retail staff. This would take months if not years. In Canada, the
Ontario state government attempted to establish its own retail stores but gave up after a year, largely
because of logistical challenges.

The upfront costs of a government control model are also significantly higher because of the addi-
tional functions the state would perform. If the state takes on distribution, it would have to set-up its
own warehouse or at least contract with one or a few private distributors. Under either approach, the
state would likely have to begin making payments before the commercial market opens and tax reve-
nues are collected. If the state attempted to directly operate retail, these costs would grow exponen-
tially because of the cost of leasing and renovating stores and hiring and training staff.

The most practical government control model would be for the state to contract
out distribution and have franchise-like private retail licenses

There are three potential ways for Virginia to implement a government control model, but only one
of those options appears practical. The three options are (1) the state directly operates distribution
and retail, possibly under VABC (2) the state contracts out distribution and retail, or (3) the state
contracts out distribution and franchises retail. Of the three, only the last option appears practical.
Even so, as noted previously, this option is still more risky and challenging than any of the fully private
approaches.

Direct state control of distribution and retail, under VABC or a new agency, would be benefi-
cial in the long term but appears impractical to implement

The state could attempt to directly operate distribution or retail, either under a new agency or at VABC.
This approach could result in the most revenue for the state iz the long term, because the state could
fully capture profits from distribution and retail. However, this approach requires the most time to
implement (possibly several years) and entails the highest upfront costs (tens of millions of dollars).
It also has the highest risk of federal intervention and lawsuits against the state. Consequently, this
approach does not appear to be practical.

The upfront time and costs of establishing directly controlled distribution and retail would be some-
what similar to establishing VABC’s liquor operations from scratch. The state would need to establish
warehouses, distribution networks, and retail stores throughout the state. It would need to pay for
these efforts before any new revenues from marijuana sales were available. The cost of establishing
all of these operations would be exponentially higher than the $8 to $20 million it would already cost
the state to establish regulatory and other functions. (See Chapter 12.) By comparison, the budget for
VABC’s retail and distribution operations (=$170 million, not including cost of inventory) is more
than seven times higher than its budget for enforcement and regulation ($22 million). If this ratio held
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true for marijuana operations, it could cost the state upwards of $100 million to establish new func-
tions.

The state could attempt to reduce the implementation time and costs associated with the direct ap-
proach by vesting VABC with these responsibilities. However, it is not clear that tactic would have any
practical advantages. VABC officials indicated that the agency’s warehouse and distribution networks
are designed around liquor. Marijuana distribution would likely require new, or almost entirely new,
supporting infrastructure. Similarly, while some existing VABC stores could potentially be used to sell
marijuana, many are likely too small to accommodate both liquor azd marijuana. Consequently, VABC
would still need to purchase or lease new retail space. Even VABC stores that are large enough to
accommodate dual liquor-marijuana sales would need to be renovated, because marijuana will need to
be stored and displayed differently than liquor.

On the staffing side, it’s not clear that giving VABC authority for distribution and retail would reduce
staffing needs. VABC would need to hire new employees to help perform many, if not all, of its new
marijuana-related operations. The state may not be able to use any current VABC employees to assist
with marijuana operations. The state could not ethically tell current VABC employees that, as part of
their job, they are now required to commit federal crimes by aiding in the distribution and sale of a
Schedule I controlled substance.

State could reduce risks and costs of government control by (1) contracting out distribution
and (2) licensing retail under franchise-like agreements

The state could maintain control over distribution, but reduce costs and risks, by contracting out this
function. It could then create franchise-like arrangements for retailers that would make privately
owned and operated stores resemble state-owned stores, in both appearance and operations.

Contracting out distribution would be relatively easy because the state would need only a few contracts
to provide statewide coverage. This approach includes some risk, though, because it is unclear whether
the state would find enough competent businesses to perform this function. Existing distributors of
other products, such as beer and wine, may or may not be interested in taking on this new function.
Additionally, few businesses, if any, may be interested in distributing to more remote—and less prof-
itable—parts of the state. Additionally, the state would rely on a small number of contractors to pro-
vide adequate distribution capacity at a statewide scale. If these contractors are not able to scale up
and meet demand, the state could have regional or statewide product shortages.

The state could try to contract out retail, but this would likely be too time consuming and costly.
Unlike distribution contracts, the state would probably need several dozen retail contracts. Before
awarding these contracts, the state would need to hold a procurement process and solicit bids, select
winners, and make contract awards. The procurement process can be time consuming, especially for
a large number of bidders and contract awards. The state would also have to deal with potential chal-
lenges from parties who are not awarded contracts. Following contract awards, the state would still
need to do the same sort of facility inspections and opening approvals that it would do for licensed
businesses. These inspections would be needed to make sure contractors are ready to begin handling
marijuana. Because contractors would be performing work on behalf of the state, rather than being
licensed to operate on their own behalf, many of the costs of setting up new stores would also be
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borne by the state through contractor payments. Consequently, the cost advantages of this approach
are likely limited. This approach would also likely harm the ability of the state to promote small busi-
nesses, because contracts would have to be for multiple retail stores, and only larger businesses would
be well positioned to compete for those contracts.

Instead of contracting out retail, the state could license retailers under franchise-like agreements. Fran-
chise licensees would receive licenses to operate retail stores. These licensees would not have the same
autonomy that a licensed retailer would have under a non-franchise regime. For example, franchise
licensees would be required to locate their stores in the geographic areas identified by the state. They
would have to adhere to strict requirements on store appearance, signs, and displays. They would be
forbidden from any advertising or promotions. Those functions would be a state responsibility. Fran-
chise licensees would be required to send employees to participate in standard training and buy em-
ployees a standard “uniform” (e.g, a polo shirt with standard logo). Essentially, the stores would have
the appearance and function of a state-owned store, but the profits would flow to the franchise owner
instead of the state.

The proposed government controlled approach—contracting distribution and franchising retail—
would not generate significant profits for the state. Profits from wholesale mark-ups would pay for
the cost of the distribution contracts. Consequently, distribution contractors would capture any whole-
sale profits. Similarly, any retail profits would flow to the retail franchise license holders.

The proposed government controlled approach is summarized in Table J-1.

TABLE J-1
Virginia could adopt a government control model that (1) contracts out distribution and (2)
licenses retailers under franchise-like agreements

Operation License structure

Cultivation Types: Licenses divided into small, medium, and large tiers.

~100-800 . . . .

. Caps: License awards capped based on market demand. Awards made via lottery with stringent

operations I .
qualification standards for applicants.
Options to promote small business & industry diversity: State can exempt small cultivators
from license caps and award any qualified party a small cultivation license. Qualification stand-
ards for these licenses could be less stringent, but operations would not be allowed to start until
all facility and operating compliance requirements are met. Small cultivators could also have spe-
cial permission to sell their products from their own premises, for off-site consumption, without a
retail license.

Processing Types: Licensees can process all types of products (edibles, vape oils, concentrates) or specialize

~25-100 in specific products. Licenses can be divided into different types or tiers to simplify requirements

operations for specialized operations.

Caps: No license caps and all qualified applicants are awarded a license.
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Options to promote small business & industry diversity: The structure proposed on page 223
(specialized license types, no caps) would allow small businesses to enter the market and com-
pete.

Contracts: Contractors are the only operations allowed to perform transport or wholesale mariju-
ana raw materials or finished products to retailers. Some functions that could be performed by
distributors in a fully private market, such as packaging, would be performed by cultivators or
processors instead.

Number: State would award enough contracts to provide sufficient, statewide coverage.

Options to promote small business & industry diversity: Contracted distributors could not
hold retail, cultivation, or processing licenses.

Types: Retail stores allowed, but not home delivery services or on-site consumption venues.
Home delivery and on-site consumption venues could begin 3 to 5 years after store sales. Retail-
ers would have to meet exceptionally strict standards, including standards for store design and
appearance, locations, and employee training (similar to the requirements that a franchise owner
would be required to meet). The state would provide license holders with guidance and programs
to assist them.

Caps: License awards capped by the state, which would also determine where retail stores would
be located. Awards made via a lottery.

Options to promote small business & industry diversity: State can choose to set less exclu-
sionary qualification standards for applicants to promote a larger and more diverse applicant
pool. Operations would not be allowed to start until all facility and operations compliance re-
quirements are met. Awards made gradually over period of 3 to 5 years until caps are reached.

Types: Testing labs must be independent. They cannot hold any other type of license. Testing
labs must also be certified by the state’s Division of Consolidated Laboratory Services.

Caps: None.

SOURCE: JLARC summary analysis.
NOTE: The range of potential licensees shown are estimates based on a review of mature, commercial markets in other states, Virginia's
anticipated marijuana demand at market maturity, and the license structure, including caps on cultivation and retail, JLARC is recom-

mending.
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Appendix K: Defining Disproportionately Impacted Areas
(DIAs) for social equity program eligibility

Virginia would need to define program eligibility for social equity initiatives. Selected criteria should
(1) accurately target intended beneficiaries and (2) be unlikely to face legal challenges that could delay
program implementation.

Because Black individuals have historically been arrested and convicted for marijuana offenses at
higher rates than other races or ethnicities, many states’ social equity programs aim to direct economic
benefits to Black communities through marijuana legalization. However, as discussed in Chapter 7,
race cannot explicitly be used as a criterion unless a state can withstand the two-prong test of “strict
scrutiny,” showing both that (1) there is a compelling government interest and (2) the remedy is suf-
ticiently narrowly tailored (City of Richmond v. |.A. Croson Co, 1989; Pharmacann Ohio v. Ohio Dep’t Com-
merce, 2018). Virginia could not demonstrate a compelling government interest to use race as a criterion
for its social equity programs without evidence of past discrimination that is specific to the marijuana
industry. Evidence of previous disproportionality in marijuana law enforcement does not appear to
be enough to justify the use of race-based benefits in the commercial marijuana industry. Therefore,
implementing social equity programs with race as a criterion is unlikely to withstand legal challenges.

Because race likely cannot be used, states must develop other criteria for determining social equity
program eligibility. Residency appears to be the best criterion for social equity programs. Other states
have typically denoted eligible populations by designating Disproportionately Impacted Areas (DIAs).
DIAs are commonly defined as cities, neighborhoods, or census tracts with a combination of high
arrest/conviction rates for matijuana crimes and some measure of poverty, such as high rates of un-
employment or participation in income-based state or federal programs. Virginia would similarly need
to define geographic areas to determine which communities are eligible for social equity program
benefits.

First, Virginia would need to determine the geographic unit to use in defining its DIAs. Based on the
experiences of other states, using smaller geographic areas could better target intended beneficiaries.
A few states have designated entire localities or certain zip codes as DIAs, but these designations have
been too broad to effectively direct benefits to intended groups. Therefore, the best geographic unit
for designating DIAs appears to be census tracts.

Virginia would also need to set criteria for how census tracts are identified as DIAs (Table K-1). Be-
cause social equity programs are intended to direct benefits to populations that have been negatively
affected by prior marijuana law enforcement, Virginia could first identify areas with high rates of
arrests and convictions for marijuana-related offenses. Virginia could select one of several options to
determine how this criterion should be measured. For example, Virginia could select the top 25 per-
cent of census tracts with the highest rates of arrests and convictions for marijuana possession over
the past decade.

Aside from areas with highest razes of marijuana arrests and convictions, Virginia could also incorpo-
rate criteria that consider high disproportionality of marijuana arrests and convictions. JLARC staff con-
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ducted a similar analysis to determine which localities had the highest racial disproportionality in ma-
rijuana possession arrests and cases that were prosecuted or otherwise proceeded in court. (For addi-
tional details of this analysis, see Appendix D.) Virginia could use a similar analysis, narrowed down
to the census tract level, to define DIAs; however, census tracts with the greatest disproportionality
may not necessarily be the communities with the greatest number of marijuana-related arrests/con-
victions, and vice versa. Therefore, using disproportionality to define DIAs without regard to the total
number of arrests or convictions may not result in the intended communities being eligible for social
equity program benefits.

In addition to marijuana crime rates, the state could also incorporate a poverty measure into the DIA
designation (e.g., census tracts with average poverty rates of 20 percent or greater). In defining its
DIAs, Illinois outlines several criteria that measure poverty or economic disadvantage and requires
that census tracts meet at least one of these criteria to be selected as a DIA (in addition to having high
rates of marijuana-related arrests and convictions).

TABLE K-1

Virginia could use several criteria to designate census tracts as DIAs
Type of criteria Criteria options Example criteria
Rate of arrests and con- 1. Possession only Top 25 percent of census tracts with the
victions for marijuana- 2. All marijuana-related offenses (including  highest rates of arrests and convictions for
related offenses more serious offenses, such as trafficking) marijuana possession over the past decade
Racial disproportionality 1. Possession only Any census tracts with higher rates of racial
of arrests and convic- 2. All marijuana-related offenses (including  disproportionality for marijuana-related
tions for marijuana re- more serious offenses, such as trafficking)  convictions than the statewide average rate
lated offenses over the past decade
Measure of poverty or 1. Poverty rate Census tracts with a poverty rate of at least
economic disadvantage 2. Unemployment rate 20 percent, according to latest federal de-

3. Rate of participation in income-based cennial census

state or federal programs (e.g. Supple-
mental Nutrition Assistance Program)
SOURCE: JLARC summary analysis.

Once DIAs have been identified, Virginia would need to decide whether to set additional parameters
to determine DIA residents who are eligible for program benefits. For example, other states commonly
require individuals to have lived in a DIA for a certain period of time, such as five of the past 10 years.
This helps to ensure that only longstanding community residents are eligible, and that outside individ-
uals are not able to move into DIAs to disingenuously qualify for program benefits. Virginia could
also require individuals to have a prior marijuana-related arrest or conviction on their record to be
eligible. As discussed in Chapter 7, this would more closely target the program to people who have
been negatively affected by prior marijuana law enforcement, should the state wish to further narrow
eligibility for social equity program benefits.

Virginia should periodically monitor and adjust DIA designations as needed. Based on other states’
experiences, Virginia should ensure DIAs accurately target intended beneficiaries as part of its ongo-
ing evaluations of social equity programs’ effectiveness. In Michigan, for example, many DIAs initially
identified were in localities that prohibited commercial marijuana activities in their jurisdictions. As a
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result, the state had to adjust eligibility criteria to expand the number of DIAs. Even if initial desig-
nations effectively target intended beneficiaries, Virginia would still need to update DIAs periodically
to adjust for any changes in community eligibility. For example, DIAs that currently have high rates
of poverty may not be the same areas that have high rates in the future, as communities evolve and
change over time.
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Appendix L: Therapeutic effects of marijuana use

There is increasing support for the use of marijuana to help treat various health conditions. Currently,
all but three states have approved some sort of medical marijuana program.

In the past few years, many research studies have attempted to draw conclusions on marijuana’s ef-
fectiveness in treating health conditions. JLARC staff examined systematic reviews and research arti-
cles on the association between marijuana products and the alleviation of symptoms. The high volume
of recent studies examining marijuana use’s health effects led the National Academies of Sciences,
Engineering, and Medicine to publish a comprehensive review on the effects of marijuana use. This
review was published in 2017 and included research up to 2016. JLARC staff reviewed the findings
from this project and examined more recent systematic reviews up to 2020 that aimed to draw further
conclusions on these findings. Based on the research examined, only a few health conditions have
conclusive evidence of therapeutic relief from marijuana use.

Evidence strength is based on the number and quality of studies that show an association between
marijuana use and certain health incomes. High quality research uses rigorous research methods, con-
trols for outside factors, and has enough participants that outcomes can be generalized to the larger
population.

The 2017 National Academies review included mostly systematic reviews and some articles. The au-
thors made determinations on whether there was substantial or conclusive, moderate, limited, ot in-
sufficient evidence of an association between marijuana use and improved health outcomes studied.
For health conditions with substantial or conclusive evidence of an association between marijuana use
and improved health outcomes, enough high quality and rigorous studies found evidence of an asso-
ciation. There was determined to be moderate evidence of improved health outcomes if there were a
fair number of quality studies to support marijuana use and improved outcomes. For health conditions
with limited or insufficient evidence, few or no quality studies demonstrated the association between
marijuana use and the health outcomes measured. Limited or insufficient evidence does not mean that
marijuana is ineffective in providing therapeutic relief. Rather, it means that the current evidence to
support the association between marijuana use and certain health outcomes is weak.

The National Academies reviewed research for approximately 24 symptoms. For 14 symptoms, the
National Academies found no evidence or insufficient evidence of ineffectiveness of marijuana use.
For 10 symptoms, the National Academies found moderate or limited evidence of effectiveness of
marijuana. Three conditions were found to have conclusive or substantial evidence of an association
between use and relief of symptoms. These symptoms are included in table L-1, along with the
strength of evidence. More recent systematic reviews have confirmed the findings for these symptoms.
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TABLE L-1

Research on the therapeutic effects of marijuana
Evidence strength of effectiveness

Chronic pain Substantial evidence
Nausea and vomiting Conclusive evidence
Multiple Sclerosis spasticity symptoms Substantial evidence

SOURCE: Adopted from findings included in the National Academies of Sciences, Engineering, and Medicine’s comprehensive review on
the effects of marijuana.

NOTE: This table does not include all health conditions reviewed in the book, only conditions for which researchers deemed evidence was
sufficient to support an association.

The National Academies determined that the moderate or limited evidence available for the remain-
ing conditions with some evidence of improved outcomes was insufficient to fully draw conclusions
on the effectiveness of marijuana use. In contrast to negative health outcomes, only outcomes with
substantial or conclusive evidence were considered strong enough to draw conclusions by the Na-
tional Academies. Health conditions with moderate evidence include improved short-term sleep out-
comes for individuals with sleep disturbances associated with: sleep apnea, fibromyalgia, pain, and
multiple sclerosis. Outcomes with limited evidence include conditions such as increased appetite and
decreased weight loss for HIV/AIDS patients and the improvement of Tourette syndrome symp-
toms. The National Academies determined there was inconclusive evidence to support symptom re-
lief from other health conditions. Though more recent research has been conducted since the Na-
tional Academies review, it has not been sufficiently rigorous or conclusive to strengthen study
findings.

One exception is recent research on the impact on epilepsy. Recent systematic reviews have sug-
gested an association between the use of marijuana and the alleviation of symptoms associated with
epilepsy, particularly for children. This health condition was referenced in the National Academies
review as having insufficient evidence to draw a conclusion, though the authors acknowledged that
more rigorous studies were in process during the publication of their review. More recent research
supports evidence of an association between the use of marijuana products and improved health
outcomes for individuals with epilepsy.

Research is limited on differences between types of products such as edibles versus smoking, the
impact of potency, and consumption trends. Research findings presented here and in the studies ex-
amined were not exclusive to a specific form of cannabis. The studies reviewed involved various
forms of marijuana including flower, oil, extract, spray, and the pill form of cannabis. Findings dis-
cussed here should not be associated with one specific type of product unless stated.

Despite the abundance of studies, findings on the medical benefits of marijuana use are limited for
several reasons. Interactions with other therapeutic treatments, biases related to reported symptom
relief, and limitations on study design all influence the interpretation of study outcomes, according to
researchers. Research examining differences between types of products or method of use will also be
critical to policymaking moving forward. Current research provides evidence that marijuana may help
alleviate symptoms for a wide variety of conditions, though evidence is currently limited to adequately
identify the full list of conditions.
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Appendix M: Research on the health effects of marijuana use

Marijuana has been associated with negative health outcomes. As more states implement adult use
laws, understanding the current research is critical. Currently, 15 states and three territories have ap-
proved laws to legalize adult cannabis use. As the state explores general adult use legalization, under-
standing how marijuana use affects individuals and communities will be important. With legalization,
more adults will likely use marijuana. Therefore, states are likely to see an increase in the negative
health outcomes related to marijuana use. While research findings are limited, research provides some
insight into the negative health effects associated with marijuana use.

The high volume of recent studies examining the effects of marijuana use led the National Academies
of Sciences, Engineering, and Medicine to publish a comprehensive review on the health effects of
marijuana use. This review was published in 2017 and included research up to 2016. Because of the
large volume of research studies and health conditions studied, the authors used discretion in selecting
health conditions to review. JLARC staff reviewed the findings from this project and examined more
recent systematic reviews up to 2020 that aimed to draw further conclusions from the 2017 findings.

The 2017 National Academies review included mostly systematic reviews and some articles. The au-
thors made determinations on whether there was substantial or conclusive, moderate, limited, ot in-
sufficient evidence of an association between marijuana use and improved health outcomes studied.
For health conditions with substantial or conclusive evidence of an association between marijuana use
and improved health outcomes, enough high quality and rigorous studies found evidence of an asso-
ciation. There was determined to be moderate evidence of improved health outcomes if there were a
fair number of quality studies to support marijuana use and improved outcomes. For health conditions
with limited or insufficient evidence, few or no quality studies demonstrated the association between
marijuana use and the health outcomes measured. Limited or insufficient evidence does not mean that
marijuana is ineffective in providing therapeutic relief. Rather, it means that the current evidence to
support the association between marijuana use and certain health outcomes is weak.

For the negative health effects related to marijuana use, the National Academies used health endpoints
to narrow research topics. The health effects reviewed are not all inclusive. Instead, the researchers
focused on some major health effects that have seen consistent evidence of an association, or have
been assumed to be connected to marijuana use. The following is a modified list of the health end-
points used by the National Academies:

e mental health;

e cognition, social, and educational outcomes;
e maternal health;

e cardiovascular symptoms;

® respiratory symptoms;

e problem cannabis use

e use of other substances;

e injury and mortality;
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e immunity; and

® cancet.

The National Academies and other researchers have found evidence of an association between mati-
juana use and each of these categories. While some of the health endpoints presented above had
several negative health outcomes with substantial or moderate evidence, not all categories had out-
comes with enough evidence to provide an in-depth analysis. Below is a discussion of notable research
findings.

Mental health

Research on the association between marijuana use and mental health is growing but complicated. In
the National Academies research, the authors conclude that marijuana use is associated with losing
touch with reality (psychotic episodes) and schizophrenia, especially for heavy users. Other outcomes
such as suicidal thoughts and worsened mental health symptoms for those already experiencing mental
health problems have been found as well. Recent systematic reviews have provided additional support
for these outcomes. Therefore, there is evidence to support an association between the use of mari-
juana and negative mental health problems.

While marijuana use is one factor, researchers argue that these negative outcomes are influenced by
other factors. Factors such as family history, environment, and age can also influence these outcomes.
The likelihood of developing mental health problems is partially hereditary, and marijuana use could
increase or worsen symptoms for marijuana users, particularly heavy users. Younger users may be
more likely to experience negative mental health outcomes as well. The relationship between mental
health and substance use is complex, and researchers continue to conduct studies aimed at under-
standing their association. Regardless, state leaders should be aware of this research and inform the
public about these risks.

Cognitive, social, and educational outcomes

According to the National Academies, marijuana use is associated with cognitive impairment, includ-
ing memory, learning, and attention. These outcomes can be especially detrimental for youth and
supports the need to prohibit the use of marijuana for individuals under 21. Because youth’s brains
are still developing, any substances that can affect cognition are concerning. Overall, there is moderate
evidence of an association between the use of marijuana and negative cognitive outcomes related to
memory, learning, and attention.

Additionally, worsened social and educational outcomes are associated with use, particularly for
younger users. Researchers found that marijuana use led to worse school and work performance. While
limited evidence supports these findings, it is additional support to develop policies that restrict youth
access to products and educate the community about the harms of use.

Maternal health

Maternal health research aims to examine the potential harm of marijuana use before, during, and
after pregnancy (while breastfeeding). For maternal health, smoking marijuana during pregnancy has
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been associated with pregnancy complications, lower birth rate, and admittance to the neonatal inten-
sive care unit. However at this time, evidence supporting these conclusions is limited, and not all
studies have reached those conclusions. For example, the National Academies found substantial evi-
dence of lower birth weight, but newer studies did not. Other factors, such as the use of other sub-
stances or a mother’s medical history, may also influence negative health outcomes. Some studies have
begun to examine the trend of using multiple substances and recognize that this could affect out-
comes. States with legalization are beginning to conduct more rigorous data collection to better un-
derstand trends in use for pregnant women, as well as how to navigate the conflicting information
about the use of marijuana during pregnancy. Specifically, some pregnant women may be interested
in using marijuana to relieve pregnancy symptoms, such as vomiting;

Cardiovascular and respiratory symptoms

The heart and lungs can also be affected by marijuana use. In recent years the primary mode of use
has been smoking, which has led many researchers to examine the impact of smoking on the respira-
tory system. At this time, there is evidence to support the association between smoking marijuana and
chronic cough, worse respiratory symptoms, and bronchitis. The National Academies state there is
limited evidence of an association between marijuana smoke and chronic obstructive pulmonary dis-
ease. Other factors, including the use of other substances, like tobacco, can have a substantial influence
on health outcomes related to the lungs. Since many people use both tobacco and marijuana, it can be
difficult to distinguish health outcomes related only to marijuana use.

Major research is emerging on the effects of marijuana use on the heart, with a recent statement
published by the American Heart Association’s journal outlining some potential negative outcomes
related to heart function (Page et al, 2020). Studies have shown an association between marijuana use,
heart attack, and stroke. For heart attack, marijuana use has been associated with the triggering of
heart attacks. Evidence is limited on the association between marijuana use and stroke. Reviews pub-
lished since the National Academies’ review have found an association between marijuana use and
Tachycardia (rapid heartbeat). Tachycardia was a number one or number two complaint from individ-
uals seeking assistance from poison control and emergency departments in several states with legali-
zation.

Problem cannabis use and use of other substances

Broadly, problem cannabis use and cannabis use disorder (CUD, a clinically defined disorder) are re-
lated to the excessive use of marijuana. Individuals may be dependent on marijuana, and marijuana
use may interfere with their daily life. Research has demonstrated that the more a person uses mariju-
ana, the more likely he or she is to develop problem use or CUD. More adults will likely use marijuana
as more states legalize the substance, so states can expect problem marijuana use to increase as well.
Research has shown mixed evidence to support increased CUD after legalization, but part of thatis a
result of the difficulties of measuring CUD prevalence. However, because individuals with CUD often
suffer from other substance use disorders, understanding these trends will be important to designing
adequate policies.
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Further, researchers are looking to learn more about the relationship between substance use and men-
tal health issues, because many people with substance use disorders also have serious mental illness.
Consequently, increases in individuals experiencing substance use disorders like CUD could create an
increased need for mental health services for communities. An understanding of CUD trends can help
states develop better strategies that will address these interconnected issues. While research is still
growing on whether CUD increases after legalization, states should begin increased data collection to
help guide future policymaking. Researchers urge policymakers to consider all of these factors when
developing prevention and intervention policies addressing legalization:

“Although most people will not be harmed [by legalization], those that are likely to be
harmed will not be drawn equally from the population, as with problems associated
with other drugs, they will be some of the most vulnerable and disadvantaged in soci-
ety, problematic cannabis use like other drugs is just one disadvantage of many for
these groups.” (Hamilton & Tracy, 2020).

Researchers are also attempting to understand how marijuana use affects the use of other substances.
If people choose to use more marijuana and use more of other substances, then additional efforts to
address substance use issues as a whole rather than by substance type becomes even more important.
Most research supports the likelihood that increased marijuana use could increase the use of some
substances; current research is inconclusive about the use of other substances and marijuana legaliza-
tion.

Cannabis Hyperemesis and Cyclical Vomiting Syndromes

The legalization of marijuana has increased awareness and prevalence of Cannabis Hyperemesis Syn-
drome (CHS) and Cyclical Vomiting Syndrome (CVS). These two health conditions are related to the
overconsumption of marijuana products. Symptoms of these conditions typically include severe nau-
sea and vomiting as well as abdominal pain. Symptoms are not typically life threatening. Relief from
these symptoms usually occurs after discontinued marijuana use. Researchers have found increased
incidences after legalization, though part of that is likely due to increased awareness of the condition.
Education about how overconsumption can lead to health outcomes such as these should be a part
of states’ prevention efforts.

Other health outcomes with limited and insufficient evidence of an association

For the endpoints on injury and mortality, cancer, and immunity, the only notable finding is that ma-
rijuana use has an association with increased risk of vehicle crashes. This conclusion has been sup-
ported by other research studies and systematic reviews. However, increased risk of crash does not
necessarily translate into more crashes for states with legalization, as discussed in Chapter 9. Regard-
less, states should understand these risks and develop policies or guidelines to help minimize these
effects at the state level through education and law enforcement training,

Research on injuries focused primarily on negative health outcomes for youth who accidentally ingest
marijuana. Though serious outcomes are rare, they can include respiratory distress and seizures,
providing additional support that states should educate adults about safe storage and the dangers of
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accidental consumption. Other outcomes related to injuries did not yield notable findings. Specifically,
the National Academies and more recent systematic reviews determined there is not enough evidence
to demonstrate an association between marijuana use and occupational injuries.

There were no major findings on the association between marijuana use and cancer, though limited
evidence of an association between marijuana use and Testicular Germ Cell Tumor was found. This
is a specific type of tumor found in the testicles, but evidence is limited. Further systematic reviews
concluded the same findings. Finally, information on the association between marijuana use and the
immune system shows a limited association between marijuana use and inflammation in immune sys-
tem cells.

While there are many studies attempting to review the effects of marijuana use, the current findings
are limited, and more rigorous studies are necessary to form stronger conclusions. Longer studies,
studies that control for the effects of other substances or behaviors on study outcomes, and experi-
mental studies could help researchers draw stronger conclusions. There is enough evidence to demon-
strate that marijuana is harmful, but the extent of that harm, including long-term effects, is still mostly
unknown. Research regarding the effects of marijuana legalization on public health can be found in
Chapter 9.

Academic Research Cited

American Psychiatric Association. 2013. Diagnostic and statistical manual of mental disorders:
DSM-5. Arlington, VA: American Psychiatric Association

Ashton, John C. "Is Cannabis Harmless? Focus on Brain Function." Current Drug Research Reviews
Formerly: Current Drug Abuse Reviews 11, no. 1 (2019): 33-39.

Azagba, Sunday, Shan, Lingpeng, Manzione, Lauren, Qeadan, Fares, and Wolfson, Mark. "Trends in
Opioid Misuse among Marijuana Users and Non-Users in the U.S. from 2007-2017." International
Journal of Environmental Research and Public Health 16, no. 22 (2019): 4585.

Bartoli, Francesco, Cristina Crocamo, and Giuseppe Carra. "Cannabis use disorder and suicide at-
tempts in bipolar disorder: A meta-analysis."” Newuroscience & Biobehavioral Reviews 103 (2019): 14-20.

Bhandari, Sanjay, Pinky Jha, Krista M. Lisdahl, Cecilia J. Hillard, and Thangam Venkatesan. "Recent
trends in cyclic vomiting syndrome-associated hospitalisations with liberalisation of cannabis use in
the state of Colorado." Internal Medicine Journal 49, no. 5 (2019): 649-655.

Bhave, Ashutosh, and B. P. S. Murthi. "A Study of the Effects of Legalization of Recreational Mati-
juana on Consumption of Cigarettes." Available at SSRN 3508422 (2019).

Biasutti, Wade R., Kurt SH Leffers, and Russell C. Callaghan. "Systematic review of cannabis use
and risk of occupational injury." Substance Use & Misuse (2020): 1-13.

Brubacher, Jeffrey R., Herbert Chan, Shannon Erdelyi, Scott Macdonald, Mark Asbridge, Robert E.
Mann, Jeffrey Eppler et al. "Cannabis use as a risk factor for causing motor vehicle crashes: a pro-
spective study." Addiction 114, no. 9 (2019): 1616-1626.

235



Appendixes

Budney AJ, Sofis MJ, Borodovsky JT. “An update on cannabis use disorder with comment on the
impact of policy related to therapeutic and recreational cannabis use.” Ewuropean Archives of Psychiatry
Clinical Neuroscience 269 (2019): 73-86. doi:10.1007/s00406-018-0976-1

Carliner, Hannah, Qiana L. Brown, Aaron L. Sarvet, and Deborah S. Hasin. "Cannabis use, attitudes,
and legal status in the US: a review." Preventive medicine 104 (2017): 13-23.

Chayasirisobhon, Sirichai. "Cannabis and neuropsychiatric disorders: an updated review." Acta neuro-
logica Taiwanica 28 (2019): 27-39.

Chihuri, Stanford, and Guohua Li. "State marijuana laws and opioid overdose mortality." Injury Epi-
demiology 6, no. 1 (2019): 38.

Chow, Robert M., Bryan Marascalchi, Winfred B. Abrams, Nathalie A. Peiris, Charles A. Odonkor,
and Steven P. Cohen. "Driving under the influence of cannabis: a framework for future policy." An-
esthesia & Analgesia 128, no. 6 (2019): 1300-1308.

Ciara A. Torres, Christopher Medina-Kirchner, Kate Y. O'Malley, and Carl L. Hart. "Totality of the
Evidence Suggests Prenatal Cannabis Exposure Does Not Lead to Cognitive Impairments: A Sys-
tematic and Critical Review." Frontiers in Psychology 11 (2020): 816.

Compton, Wilson M., Beth Han, Christopher M. Jones, and Carlos Blanco. "Cannabis use disorders
among adults in the United States during a time of increasing use of cannabis." Drug and Alcohol De-
pendence 204 (2019): 107468.

Davenport, Steven, Public Health and Safety Consequences of Liberalizing Drug Laws: Insights
from Cannabis Legalization. 2020. https://www.rand.org/pubs/rgs_dissertations/RGSDAS508-
1.html.

Deceuninck, Eleonore, and Denis Jacques. "Cannabinoid hyperemesis syndrome: a review of the lit-
erature." Psychiatria Danubia (2019): 390-394.

Delling, Francesca N., Eric Vittinghoff, Thomas A. Dewland, Mark J. Pletcher, Jeffrey E. Olgin,
Gregory Nah, Kirstin Aschbacher et al. "Does cannabis legalisation change healthcare utilisation? A
population-based study using the healthcatre cost and utilisation project in Colorado, USA." BM]
open 9, no. 5 (2019): ¢027432.

Els, Charl, Tanya D. Jackson, Ross T. Tsuyuki, Henry Aidoo, Graeme Wyatt, Daniel Sowah, Danny
Chao et al. "Impact of cannabis use on road traffic collisions and safety at work: systematic review
and meta-analysis." Canadian Journal of Addiction 10, no. 1 (2019): 8-15.

Esmaeelzadeh, Sarvenaz, John Moraros, Lilian Thorpe, and Yelena Bird. "Examining the association
and directionality between mental health disorders and substance use among adolescents and young
adults in the US and Canada—a systematic review and meta-analysis." Journal of Clinical Medicine 7,
no. 12 (2018): 543.

Ghasemiesfe, Mehrnaz, Brooke Barrow, Samuel Leonard, Salomeh Keyhani, and Deborah Koren-
stein. "Association between Marijuana Use and Risk of Cancer." [ ANM.A Network Open 2, no. 11
(2019): E1916318.

236



Appendixes

Ghasemiesfe, Mehrnaz, Divya Ravi, Marzieh Vali, Deborah Korenstein, Mehrdad Arjomandi, James
Frank, Peter C. Austin, and Salomeh Keyhani. "Marijuana use, respiratory symptoms, and pulmo-
nary function: A systematic review and meta-analysis." Awnnals of Internal Medijcine 169, no. 2 (2018):
106-115.

Ghasemiesfe, Mehrnaz, Divya Ravi, Thomas Casino, Deborah Korenstein, and Salomeh Keyhani.
"Acute Cardiovascular Effects of Marijuana Use." Journal of General Internal Medicine 35, no. 3 (2020):
969-974.

Gortey, Claire, Lauren Kuhns, Eleni Smaragdi, Emese Kroon, and Janna Cousijn. "Age-related dif-
ferences in the impact of cannabis use on the brain and cognition: a systematic review." Ewrgpean Ar-
chives of Psychiatry and Clinical Neuroscience 269, no. 1 (2019): 37-58.

Hall W, Lynskey M. "Assessing the public health impacts of legalizing recreational cannabis use: the
US expetience." World Psychiatry. 2020;19(2):179-186. doi:10.1002/wps.20735

Hamilton, Ian, and Mark Monaghan. "Cannabis and psychosis: are we any closer to understanding
the relationship?." Current Psychiatry Reports 21, no. 7 (2019): 48.

Hamilton, Ian, and Derek Tracy. "Problems with defining cannabis dependence." Current Opinion in
Psychiatry 33, no. 1 (2020): 14-19.

Hosseini, Shera, and Oremus, Mark. "The Effect of Age of Initiation of Cannabis Use on Psychosis,
Depression, and Anxiety among Youth under 25 Years." Canadian Journal of Psychiatry 64, no. 5
(2018): 304-12.

Hunt PE and Miles J. “The Impact of Legalizing and Regulating Weed: Issues with Study Design
and Emerging Findings in the USA.” Current Topics in Behavioral Neurosciences. 2017;34:173-198.
doi:10.1007/7854_2015_423

Ishida, Julie H., Peggy O. Wong, Beth E. Cohen, Marzieh Vali, Stacey Steigerwald, and Salomeh
Keyhani. "Substitution of marijuana for opioids in a national survey of US adults." P/&S one 14, no.
10 (2019): e0222577.

Johnson, Renee M., and Katarina Guttmannova. "Marijuana use among adolescents and emerging
adults in the midst of policy change: Introduction to the special issue." Prevention Science 20, no. 2
(2019): 179-184.

Khan, Sara P., Thomas A. Pickens, and Daniel J. Betlau. "Perspectives on cannabis as a substitute
for opioid analgesics." Pain Management 9, no. 2 (2019): 191-203.

Lemyre, Alexandre, Natalia Poliakova, and Richard E. Bélanger. "The relationship between tobacco
and cannabis use: a review." Swubstance Use & Misuse 54, no. 1 (2019): 130-145.

Leung, Janni, Gary C.K Chan, Leanne Hides, and Wayne D Hall. "What Is the Prevalence and Risk
of Cannabis Use Disorders among People Who Use Cannabis? A Systematic Review and Meta-anal-
ysis." Addictive Behaviors 109 (2020): 106479.

Lowe, Darby JE, Julia D. Sasiadek, Alexandria S. Coles, and Tony P. George. "Cannabis and mental
illness: a review." Eurgpean Archives of Psychiatry and Clinical Neuroscience 269, no. 1 (2019): 107-120.

237



Appendixes

McBrien, Heather, Candice Luo, Nitika Sanger, Laura Zielinski, Meha Bhatt, Xi Ming Zhu, David C.
Marsh, Lehana Thabane, and Zainab Samaan. "Cannabis use during methadone maintenance treat-
ment for opioid use disorder: a systematic review and meta-analysis." CM.AJ gpen 7, no. 4 (2019):
E665.

Metz, Torri D, and Borgelt, LLaura M. "Marijuana Use in Pregnancy and While Breastfeeding." Obszet-
ries and Gynecology 132, no. 5 (2018): 1198-210.

Mokwena, Kebogile. "Social and public health implications of the legalisation of recteational canna-
bis: A literature review." African Journal of Primary Health Care & Family Medicine 11, no. 1 (2019): 1-6.

National Academies of Sciences, Engineering, and Medicine. The Health Effects of Cannabis and
Cannabinoids: The Current State of Evidence and Recommendations for Research. Washington, DC:
The National Academies Press, 2017. https://doi.org/10.17226/24625.

Nona CN, Hendershot CS, Le Foll B. Effects of cannabidiol on alcohol-related outcomes: A review
of preclinical and human research. Experimental and Clinical Psychopharmacology. 2019;27(4):359-369.
doi:10.1037/pha0000272

Page, Robert L., Larry A. Allen, Robert A. Kloner, Colin R. Carriker, Catherine Martel, Alanna A.
Morris, Mariann R. Piano, Jamal S. Rana, and Jorge F. Saucedo. "Medical marijuana, recreational
cannabis, and cardiovascular health: a scientific statement from the American Heart Associa-
tion." Cireulation 142, no. 10 (2020): e131-e152.

Patel, Jason, and Raman Marwaha. "Cannabis use disorder." S#asPearls, 2019.

Patel, Rikinkumar S, Saher H Kamil, Ramya Bachu, Archana Adikey, Virendrasinh Ravat, Mandeep
Kaur, William E Tankersley, and Hemant Goyal. "Matijuana Use and Acute Myocardial Infarction:
A Systematic Review of Published Cases in the Literature." Trends in Cardiovascular Medicine 30, no. 5
(2020): 298-307.

Pearson, Nathan T., and James H. Berry. "Cannabis and psychosis through the lens of DSM-5." I-
ternational Journal of Environmental Research And Public Health 16, no. 21 (2019): 4149.

Petker, Tashia, Jane DeJesus, Alex Lee, Jessica Gillard, Max M. Owens, Iris Balodis, Michael Am-

lung et al. "Cannabis use, cognitive performance, and symptoms of attention deficit/hyperactivity
disorder in community adults." Experimental and Clinical Psychopharmacology (2020).

Sagar, Kelly A., and Staci A. Gruber. "Interactions between recreational cannabis use and cognitive
function: lessons from functional magnetic resonance imaging." Annals of the New York Academy of
Sciences 1451, no. 1 (2019): 42.

Sahlem, Gregory L., Rachel L. Tomko, Brian J. Sherman, Kevin M. Gray, and Aimee L. McRae-
Clark. "Impact of cannabis legalization on treatment and research priorities for cannabis use disor-
det." International Review of Psychiatry 30, no. 3 (2018): 216-225.

Scott, J. Cobb, Samantha T. Slomiak, Jason D. Jones, Adon FG Rosen, Tyler M. Moore, and Ruben
C. Gur. "Association of cannabis with cognitive functioning in adolescents and young adults: A sys-
tematic review and meta-analysis." [AM.A psychiatry 75, no. 6 (2018): 585-595.

238



Appendixes

Shover, Chelsea L., and Keith Humphreys. "Six policy lessons relevant to cannabis legalization." The
American Journal of Drug and Aleohol Abuse 45, no. 6 (2019): 698-7006.

Singh, Sareen, Kristian B. Filion, Haim A. Abenhaim, and Mark ]. Eisenberg. "Prevalence and out-

comes of prenatal recreational cannabis use in high-income countties: a scoping review." BJOG: An
International Jonrnal of Obstetrics & Gynaecology 127, no. 1 (2020): 8-16.

Smart, Rosanna, and Rosalie Liccardo Pacula. "Early evidence of the impact of cannabis legalization
on cannabis use, cannabis use disorder, and the use of other substances: findings from state policy
evaluations." The American jonrnal of drug and alcobol abuse 45, no. 6 (2019): 644-663.

Song, Ashley, No Kang Myung, David Bogumil, Ugonna Ihenacho, Madeleine L. Burg, and Victoria
K. Cortessis. "Incident testicular cancer in relation to using marijuana and smoking tobacco: A sys-
tematic review and meta-analysis of epidemiologic studies." I Urologic Oncology: Seminars and Original
Investigations. Elsevier, 2020.

Stilo, Simona A., and Robin M. Murray. "Non-genetic factors in schizophrenia." Current Psychiatry Re-
ports 21, no. 10 (2019): 100.

Thompson, Rebecca, Katherine DeJong, and Jamie Lo. "Marijuana use in pregnancy: a review." Ob-
stetrical & Gynecological Survey 74, no. 7 (2019): 415.

Vyas, Marianne Beare, Virginia T. LeBaron, and Aaron M. Gilson. "The use of cannabis in response
to the opioid crisis: A review of the literature." Nursing Outlook 66, no. 1 (2018): 56-65.

Wang, George Sam, Christopher Hoyte, Genie Roosevelt, and Kennon Heard. "The continued im-
pact of marijuana legalization on unintentional pediatric exposutes in Colorado." Clinical Pediatries 58,
no. 1 (2019): 114-116.

Wilkinson, Samuel T., Stephanie Yarnell, Rajiv Radhakrishnan, Samuel A. Ball, and Deepak Cyril
D'Souza. "Marijuana legalization: impact on physicians and public health." Annual review of medicine 67
(20106): 453-466.

Williams, Molly V., Nachi Gupta, and Jeffrey Nusbaum. "Points & Pearls: Cannabinoids: emerging
evidence in use and abuse." Emergency Medicine Practice 20, no. Suppl 8 (2018): 1-2.

Yanes, Julio A, McKinnell, Zach E, Reid, Meredith A, Busler, Jessica N, Michel, Jesse S, Pangelinan,
Melissa M, Sutherland, Matthew T, Younger, Jarred W, Gonzalez, Raul, and Robinson, Jennifer L.
"Effects of Cannabinoid Administration for Pain: A Meta-analysis and Meta-regression." Experi-
mental and Clinical Psychopharmacology 27, no. 4 (2019): 370-82.

Zara Latif, and Nadish Garg. "The Impact of Marijuana on the Cardiovascular System: A Review of
the Most Common Cardiovascular Events Associated with Marijuana Use." Journal of Clinical Med:-
¢ine 9, no. 1925 (2020): 1925.

239



Appendixes

Appendix N: Potential revenue from commercial marijuana
market at different tax rates

Most states that have legalized commercial marijuana sales assess a total tax rate on marijuana of
between 20 and 30 percent of the sales price. This total tax rate includes special state and local taxes
on marijuana as well as standard state and local sales taxes. This appendix includes projected revenue
over a five-year period at each percentage point rate between 20 and 30 percent, and at the low-end
and high-end of expected sales volume. Low-end and high-end sales volumes are based on several
factors, including rate of conversion of illegal market to legal market.

TABLE N-1
Projected revenue of differing marijuana tax rates assuming lower-end of sales volume

Projected revenue from marijuana retail sales tax ($M)

Total tax rate on

marijuana sales Year 1 Year 2 Year 3 Year 4 Year 5
20% $25 $50 $78 $101 $122
21 26 53 81 106 128
22 27 55 85 111 134
23 28 58 89 116 140
24 30 60 93 122 146
25 31 63 97 127 152
26 32 66 101 132 158
27 33 68 105 137 165
28 35 71 109 142 171
29 36 73 112 147 177
30 37 76 116 152 183

SOURCE: JLARC analysis of MPG Consulting projections, 2020.
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TABLE N-2
Projected revenue of differing marijuana tax rates assuming high-end of sales volume

Projected revenue from marijuana retail sales tax ($M)

Total tax rate on

marijuana sales Year 1 Year 2 Year 3 Year 4 Year 5
20% $41 $84 $129 $169 $203
21 43 88 136 177 213
22 45 92 142 186 224
23 47 97 149 194 234
24 49 101 155 203 244
25 52 105 162 211 254
26 54 109 168 219 264
27 56 113 174 228 274
28 58 118 181 236 284
29 60 122 187 245 295
30 62 126 194 253 305

SOURCE: JLARC analysis of MPG Consulting projections, 2020.

NOTE: Projections shown are only for a new marijuana retail sales tax and exclude the existing 5.3 percent sales tax to more precisely
illustrate the differences in changes in the marijuana tax rate. Projections are total tax collected through the marijuana retail sales tax
and do not distinguish between any state and local portions that the General Assembly may determine.
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Appendix O: Proposed organizational structure and staffing
for a new marijuana regulatory agency

A new marijuana regulatory agency should be organized into an executive office, administrative sup-

port, and three key regulatory functions: licensing, investigations, and field enforcement. The new

agency would need between 110 and 140 staff. The following table provides an overview of the basic

organization, duties, and staffing requirements. Position salaries are estimates based on the cost of

similar positions in Virginia and other states. This structure assumes that the Office of the Attorney

General will provide the new agency with all legal services, which is the standard practice for state

agencies.

TABLE O-1

Potential organization structure and staffing for new marijuana regulatory agency

Section

Duties Positions

Executive office

=10 positions

Director's office

Policy &
communications

Responsible for leadership and management oversight of the regula-  Director
tory agency. ($175,000 to $185,000)

Executive assistant
($65,000 to $75,000)
Provide policy support to the board and director. Research emerging  Analyst manager
issues within the cannabis industry and resolve policy issues with the ~ ($100,000 to $110,000)
regulated industry and other stakeholders. Analyze data for the bene-  Analyst
fit of other groups within the regulatory agency including testing ($70,000 to $75,000)
data, inventory tracking data, production data, licensing data, tax rev- ~ Legislative liaison ($105,000
enue data, etc. Serves as the main contact for legislators on behalf of to $115,000)
the agency and manages all legislative affairs for the agency. Coordi- ~ Public information officer
nates all methods of communicating public information including ($80,000 to $90,000)
website, list services, etc. Handle all external requests for information ~ Admin/clerical
including media, other regulatory agencies and stakeholders. (830,000 to $40,000)

Administrative support 10—15 positions

Accounting, Budget-
ing & Human Re-
sources

Information
technology

Provides administrative support functions for the agency including ac- Controller

counting and budgetary services. Manages the personnel process on  ($125,000 to $135,000)

behalf of the agency. Provides forecasting and other related services ~ Accountant

as necessary for the agency. ($62,000 to $72,000)
Budget officer
($88,000 to $98,000)
Budget analyst
($62,000 to $72,000)

HR specialist
($55,000 to $65,000)
Provide or oversee contracts for all information technology services, T director
agency website, and systems for licensing, marijuana tracking, en- ($120,000 to $140,000)
IT specialist

forcement case management, finance, etc.
($50,000 to $115,000)
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Licensing 30—40 positions
Application Responsible for accepting all license applications, entering them in Licensing supervisor
intake & the licensing system, ensuring completeness of applications, conduct- ($50,000 to $60,000)
processing ing all cursory checks (e.g. tax checks, credit checks, fingerprints, etc.). (L;%nggnog:p;:éag;to)
L. L . . . S ! o !
Coordinating with investigations group for assignment of applications ) o
. L Forms design specialist

for further investigation. ($45,000 to $55,000)
License Responsible for processing license approvals following the completion Program professional
issuance of all required investigations and reviews. Responsible for the issuance ($75,000 to $85,000)
& renewal of business licenses and employee/owner badging (as required). Admin/clerical

. . . . N ($30,000 to $40,000)

Employee Responsible for processing employee registrations and issuing badges

registration

Forms
development

Compliance
assistance

Social equity

or certifications.

Develop and updated licensing forms as required, such as license re-
newal or change of ownership forms

Develop training and education program for regulated industry and
other stakeholders. Coordinate internal training program for new
agency employees and other internal training areas for employees.
Manage and oversee the state’s social equity assistance programs.
Provide staff support to the Social Equity Committee, including re-
viewing and assessing grant applications for the community reinvest-
ment fund. Monitor program outcomes and trends in industry diver-
sity and social equity businesses.

Program manager
($90,000 to $100,000)
Program professional
($45,000 to $75,000)
Program assistant
($30,000 to $40,000)

Investigations

15-20 positions

General background
investigations

Financial
investigations

Regulatory &
criminal
investigations @

Conduct background investigations of all businesses and owners. In-
vestigations include review of all contracts, financing, ownership struc-
tures, etc.

Conduct complex background investigations involving publicly traded
companies and other complex business structures, including changes
of ownership.

Perform criminal and regulatory investigations involving a wide variety
of issues including licensed premises, hidden ownership, other poten-
tial regulatory violations associated with ownership and application
disclosures.

Criminal invest. supervisor.
($65,000 to $75,000)
Criminal investigator
($45,000 to $60,000)
Compliance investigator
($40,000 to $55,000)
Financial investigator
($70,000 to $80,000)
Financial analyst
($55,000 to $70,000)
Admin/clerical

($30,000 to $40,000)

Field Enforcement

45-55 positions

Compliance
inspections

Complaint
investigations
Regulatory

and criminal
investigations @

Tax compliance ®

Conduct compliance inspections of licensed businesses, pre-opening
inspections, underage compliance operations, other compliance is-
sues of operating businesses.

Conduct investigations into complaints lodged against licensed busi-
nesses and licensed employees.

Conduct special investigations into potential regulatory and criminal
violations at licensed businesses. Work cooperatively with other state
and local law enforcement agencies on criminal investigations involv-
ing licensed businesses.

Responsible for processing marijuana related tax returns, auditing li-
censed business reporting of information, and collecting marijuana
sales taxes.
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($65,000 to $75,000)
Criminal investigator
($45,000 to $60,000)
Compliance investigator
& inspector

($45,000 to $60,000)
Analyst

($40,000 to $50,000)
Audit manager

($90,000 to $100,000)
Auditor

($40,000 to $65,000)
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Compliance Serve as the liaison between the regulator and the third-party pro- Admin/clerical
coordination vider of the inventory tracking system and licensed businesses using (30,000 to $40,000)
the system. Identify and resolve issues involving compliance with the
requirements for inventory tracking system reporting. Review and an-

alyze trends in data.

Serve as the liaison between the regulator, the Division of Consoli-
dated Laboratory Services, and licensed testing facilities. Coordinate
and monitor sample collection, verify lab compliance with accredita-
tion standards, and review test result reports.

Serve as the liaison between licensed businesses and the Department

of Agriculture and Consumer Services pesticide application program,
and coordinate access to ensure compliance.

SOURCE: JLARC analysis of Virginia and other states and analysis performed by Kammerzell Consulting.

NOTE: 2 Criminal investigations and enforcement would be needed only if the agency is given law enforcement authority. ° Staff posi-
tion counts includes five positions for tax collection and compliance audits. However, if this function is given to the tax department, this
section and these positions would no longer be needed.
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Appendix P: Powers and duties to be vested with the
marijuana regulatory body

Virginia will need to vest several basic powers and duties with the board and agency it designates to
regulate the commercial marijuana market. These include powers and duties related to: (1) general
operations, (2) licensing, (3) employee registration, (4) enforcement, (5) commercial products, and (6)
transparency and accountability. The key powers and duties that could or should be vested with the
regulatory board and agency are summarized in Table P-1. Marijuana regulators in other states have
been vested with many of the same powers and duties that are outlined here. Virginia also generally
vests its regulatory agencies, especially those charged with licensing businesses or occupations, with
similar powers and duties.

The state can decide whether to vest the regulatory board and agency with tax compliance and law
enforcement powers and duties. Virginia and other states sometimes vest with regulators with these
authorities, but sometimes do not. Tax compliance powers and duties are discussed in more detail in
Chapter 10, and law enforcement powers and duties are discussed in more detail in Chapter 11.

The state can decide whether to register employees. Employee registration programs and options are
discussed in more detail in Appendix I.

TABLE P-1
Virginia should grant specific powers and duties to the marijuana regulatory body, while
others are optional

Power or duty to be granted in statute Recommended Optional
General

Regulate the commercial, adult use marijuana market v

Regulate the medical marijuana market, starting 3-5 years after commercial legalization v

(3-5 year delay)
Promulgate all rules and regulations necessary to establish and regulate a commercial v
marijuana market

Establish and operate an agency, including hiring personnel, entering into contracts, etc. v
Licensing

Set qualifications for licenses v
Approve or deny licenses A
If a license is denied, preside over any appeals of license decision and make final admin- v
istrative rulings

Establish process and procedures necessary for awarding and renewing licenses v
Establish process and procedures for reviewing appeals of license decisions, in accord- v

ance with the Virginia Administrative Process Act (Title 22 Chapter 40)
Investigate license applicants, including all parties with an ownership or financial inter-

ests, including the power to conduct fingerprint criminal background checks and audits v
or reviews of financial histories, business structures, etc.
Set, charge, and collect all license related fees, including application, issuance, & renewal v

fees
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Power or duty to be granted in statute Recommended? Optional?
Employee registration
Approve or deny employee registration applications v
Perform fingerprint criminal background checks of applicants v
Issue employee badges v
Set, charge, and collect all employee registration related fees, including application & re- v
newal fees
Enforcement
Set facility and operation compliance requirements that must be met before a license v
holder can begin operations and start handling marijuana
Grant or deny permission for a license holder to begin operations v
Inspect license holder premises, plans, procedures, and records before the license holder v
begins operations
Set facility and operation compliance requirements v
Set appropriate penalties for noncompliance v
Maintain & monitor a "seed-to-sale" tracking system v
Monitor, inspect, investigate, audit, and otherwise check licensees for compliance v

Monitor video surveillance, if necessary 4

Inspect licensed premises and any and all documents and records v

Investigate complaints made against licensed businesses v

Perform audits of financial records to affirm legitimacy of transactions v

Perform underage compliance checks of licensed retailers v
Perform tax compliance audits and inspections v
Investigate criminal activity or take direct action to stop and prevent criminal activity v
Employ sworn law enforcement officers and grant them limited powers to enforce crimi- v
nal laws related to marijuana
Seize and dispose of marijuana belonging to a license holder, in accordance with estab- v
lished policies and procedures
Take corrective enforcement actions and levy sanctions (e.g., suspend or revoke licenses, v
levy fines, order remedial education, etc.)
Establish disciplinary process and procedures for contesting findings of violations or
sanctions, in accordance with the Virginia Administrative Process Act v
(Title 22 Chapter 40)
Preside over disciplinary process and make final rulings v
Commercial products
Set product standards (e.g., types of products that can be sold, potency v
requirements, etc.)
Set product testing requirements (e.g., who tests, what they test, frequency of testing, v
which tests are used, & reporting requirements)
Set packaging & labeling requirements/restrictions v

v

Set promotion & advertising requirements/restrictions
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Transparency & accountability Recommended? Optional?
Employees & board members cannot have ownership interests in commercial marijuana v
industry
Power or duty to be granted in statute
Hold regular public meetings and solicit public input, in accordance with Virginia laws v
v

Submit annual reports to legislature and governor
Make information on the commercial marijuana market widely available to the public,

including the location of all licensed businesses, information on marijuana sales, and in- v

formation on tax revenues generated

Protect certain licensee information from disclosure (e.g., confidential information dis- v

closed on license applications, such as social security numbers)

Share licensee information with financial institutions, as appropriate v
v

Run a license confirmation hotline

SOURCE: JLARC staff review of other states’ statutes authorizing regulation of commercial, adult use marijuana and other Virginia regula-
tory agencies.
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