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Summary: Defined Benefit 529 Surplus Funds
WHAT WE FOUND
The findings for this report are based on the June 2021 actuarial valuation of the Defined Benefit 529 (DB529) fund, which showed a funded status of 194 percent and an
actuarial surplus of $1.6 billion. This was the most recent actuarial information available at the time that JLARC staff conducted this study. As of June 2022, the DB529’s
funded status had declined to 188 percent, and the actuarial surplus had declined to
approximately $1.4 billion because of recent market declines. The actuarial valuation
and funded status vary annually but have steadily increased
over the longer term, and recent changes do not affect the
overall findings, recommendations, or options in this reWHY WE DID THIS STUDY
port.
The Virginia College Savings Plan Oversight Act (§§30Funded status of the DB529 fund is higher
than needed to cover future obligatons
According to JLARC’s independent actuary, the funded
status of the DB529 fund is much higher than needed to
cover the future obligations of Virginia529’s two defined
benefit plans—the Legacy Prepaid529 program and the
new Tuition Track Portfolio (TTP). The actuary advised
that a lower funded status in the range of 125 percent is
reasonable for a defined benefit college savings program.
At a funded status of 125 percent, there is a 90 percent
probability of having sufficient assets to meet Virginia529’s defined benefit obligations. Other states have
taken action at around 125 percent to 135 percent to either
reduce (or consider reducing) the actuarial surplus in their
prepaid college savings programs.
If all actuarial surplus funds remain in the DB529 fund,
the FY21 actuarial surplus of $1.6 billion is projected to
increase and reach more than $3.7 billion by the end of
FY44, when all Legacy Prepaid529 tuition obligations are
expected to have been paid. This will increase the already
unnecessarily high funded status, and opportunities to put
those funds to other higher education uses that could have
a substantial beneficial impact will be forgone.
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330 through 30-335 of the Code of Virginia) requires
JLARC to conduct ongoing oversight of Virginia529 and
its programs. As part of this ongoing oversight, JLARC
members approved a motion in July 2021 for JLARC
staff to review the extent to which actuarial surplus
funds from the Legacy Prepaid529 program can be
used to support higher education access and affordability in Virginia. In addition, the 2022 Appropriation Act
(Item 497.D of Chapter 2, 2022 Act of Assembly, Special
Session I) directed JLARC to review evidence of the effectiveness of Virginia529’s SOAR Virginia program and
other access and affordability programs supported by
Virginia529. To conduct this study, JLARC staff worked
with an independent actuary, an independent investment consultant, and an independent legal consultant.
ABOUT THE DEFINED BENEFIT 529 FUND
Virginia529 operates two defined benefit college savings
programs—Legacy Pepaid529, which was closed to new
participants in 2019, and the new Tuition Track Portfolio
(TTP), which opened in 2021. Defined benefit college
savings programs provide a guaranteed payout to participants for future college tuition and fees. For actuarial
and investment purposes, Virginia529 combines its two
defined benefit programs into a single Defined Benefit
529 fund.
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$1.3 billion in DB529 surplus funds could be safely withdrawn over at
least five years based on 2021 surplus
Actuarial surplus funds could be removed from the DB529 fund while maintaining a
high probability that the fund’s assets will be sufficient to meet the programs’ liabilities.
The amount of surplus funds that could be removed depends on the investment return
and tuition growth assumptions used. Using the Virginia529 board’s realistic assumptions of 5.5 percent for the investment return and 6 percent for long-term tuition
growth annually, approximately $1.3 billion in surplus funds could be removed—over
a time period of at least five years—while maintaining a funded status of at least 125
percent (based on the 2021 valuation).
JLARC’s independent actuarial and investment consultants recommended that funds
be removed from the DB529 fund in annual increments over at least five years, rather
than all at once. This approach would spread out the impact on the funded status,
ensuring that it does not decline too quickly after funds are removed. It would also
help ensure the fund has enough liquid assets to make benefit payments to account
holders. The consultants indicated that removing surplus funds incrementally would
allow for regular reviews of the DB529 fund to ensure that withdrawing funds continues to be prudent from an actuarial and investment standpoint.
Surplus fund withdrawals should be mandated in law and approved
by an independent committee
Specifying the withdrawal of actuarial surplus funds in statute, but making withdrawals
subject to review and approval by an independent committee, would ensure appropriate flexibility and fidelity with the General Assembly’s intent. Specifying the process in
statute would ensure that the withdrawals occur, because they would be required except under certain defined situations or if the independent committee advised against
it. This process would provide flexibility, because the independent committee could
reduce or pause withdrawals if changing market or tuition conditions showed that
removing additional surplus funds would jeopardize the DB529 fund’s solvency or
liquidity.
DB529 surplus funds from account holder payments could be
returned to account holders
Approximately 60 percent of the total actuarial surplus is derived from payments by
Legacy Prepaid529 account holders. If $1.3 billion in surplus funds were removed
from the DB529 fund, 60 percent (approximately $780 million) could be returned to
current and past account holders.
One option for returning actuarial surplus funds to Legacy Prepaid529 account holders would be providing all account holders a minimum tuition benefit equal to at least
the enrollment-weighted average tuition (WAT) at all of Virginia’s public four-year
higher education institutions. This approach would be consistent with the new TTP
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program. This option would benefit the nearly 30 percent of account holders whose
student previously attended a postsecondary institution with lower cost (below-WAT)
tuition or whose beneficiary attends a below-WAT institution in the future. However,
this option would not fully utilize the surplus funds available from account holders, so
additional funds could be returned to account holders in other ways or used to support
higher education access and affordability programs.
A second option for returning actuarial surplus funds to Legacy Prepaid529 account
holders is to reprice all legacy contracts based on WAT. Account holders could receive
a refund if their contract was priced above WAT at the time they purchased the contract. This option would benefit more account holders, because approximately 70 percent of legacy contracts were originally priced above WAT. This was largely because
of Virginia529’s historical use of a pricing reserve to protect the DB529 fund from
lower-than-expected investment returns and higher-than-expected tuition increases.
A third option for returning surplus funds would be to provide Legacy Prepaid529
account holders the same refund for each prepaid contract they purchased. While this
option would be administratively simpler, account holders—including those who have
already received larger benefits because their beneficiaries attended above-WAT institutions or their contracts were priced below WAT—would receive the same refund per
contract as all other account holders.
DB529 surplus funds from fee proceeds could support higher
education access and affordability
Approximately 40 percent of the total actuarial surplus is derived from administrative
fee proceeds that Virginia529 allocated to the DB529 fund over time to strengthen the
fund’s solvency. These proceeds largely come from fees associated with Virginia529’s
savings programs, primarily the national CollegeAmerica, which is sponsored by Virginia529. If $1.3 billion in surplus funds were removed from the DB529 fund, 40 percent (approximately $520 million) could be used to support higher education access
and affordability.
Actuarial surplus funds from administrative fee proceeds (which were largely paid by
residents outside Virginia) provide a unique opportunity for Virginia to support a wide
variety of programs to enhance higher education access and affordability. The state
could use surplus funds to
•

provide additional grants and scholarships for the highest financial need students enrolling in a postsecondary institution,

•

provide larger progression bonuses to students at four-year institutions as they
progress to their sophomore, junior, and senior years,

•

establish a pilot program to provide grants for students close to completing a
degree but at risk of dropping out because of a financial emergency, or
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•

expand the availability of support services for students at risk of not enrolling
in or completing a postsecondary program.

Creating a dedicated fund for higher education access and
affordability would provide flexibility and a long-term funding source
Rather than spending all of the actuarial surplus funds allocated for access and affordability in the years they are withdrawn or shortly thereafter, the funds could be placed
in a dedicated fund to support higher education access and affordability, which could
function similarly to an endowment. A dedicated fund would
•

enable the state to assist students over many more years with attending higher
education institutions,

•

enable the state to address higher education needs as they change over time,
and

•

allow the surplus funds to be made available to the DB529 fund if concerns
arose regarding the fund’s solvency or liquidity.

A dedicated higher education fund could provide up to $39 million annually depending
on how it is structured. If future Virginia529 administrative proceeds (estimated at $15
million annually based on recent years) were allocated to the fund, even more funding
could be available through the dedicated fund annually to support higher education
access and affordability. The primary disadvantage of a dedicated fund is that fewer
funds would be available in the near term.
State Council of Higher Education for Virginia should make
allocations from dedicated fund subject to authorized uses in statute
The State Council of Higher Education for Virginia (SCHEV) is in the best position
to effectively make allocations from the dedicated fund to the types of higher education access and affordability programs that the General Assembly has authorized in
statute. SCHEV has a mission that aligns with higher education access and affordability, and council members and staff have expertise in higher education. SCHEV could
establish an advisory committee to ensure it is making informed decisions when allocating dedicated funds. The advisory committee could examine options for allocating
funds for access and affordability within the guidelines established by the General Assembly and make recommendations to the council.
Dedicated fund assets could remain in the DB529 fund and be
managed by Virginia529
Virginia529 is the most appropriate entity to effectively manage the assets in a dedicated higher education access and affordability fund. Assets must be managed to provide investment earnings to support the fund’s purposes. Virginia529 investment staff
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have experience managing investments for the range of assets, including private market assets, which would be needed to provide sufficient investment earnings. Leaving
dedicated fund assets in the DB529 fund, but accounting for them separately, would
also ease the need to generate additional liquidity in the DB529 fund.
WHAT WE RECOMMEND
Legislative action
• Direct the removal of actuarial surplus funds from the DB529 fund 1) in annual
increments over a period of at least five years, and 2) up to an amount that would
maintain an annual funded status of at least 125 percent.
• Establish an independent standing committee with investment and actuarial
expertise to review and approve each planned withdrawal based on updated
actuarial and liquidity modeling.
• Authorize the use of actuarial surplus funds from the DB529 fund for 1)
returning funds to Legacy Prepaid529 account holders and 2) programs
supporting higher education access and affordability.
• Use actuarial surplus funds in the DB529 fund that derive from administrative
fee proceeds to create a dedicated fund for higher education access and
affordability.
• Authorize the types of access and affordability programs that could receive dedicated funds and give SCHEV responsibility for allocating funds within these
statutory guidelines.
• Direct Virginia529 to manage the investment of dedicated fund assets.
The complete list of recommendations is available on page vii.
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Recommendations and Policy Options: Defined
Benefit 529 Surplus Funds
JLARC staff typically make recommendations to address findings during reviews.
Staff also sometimes propose policy options rather than recommendations. The three
most common reasons staff propose policy options rather than recommendations are:
(1) the action proposed is a policy judgment best made by the General Assembly or
other elected officials, (2) the evidence indicates that addressing a report finding is not
necessarily required, but doing so could be beneficial, or (3) there are multiple ways in
which a report finding could be addressed and there is insufficient evidence of a single
best way to address the finding.

Recommendations
RECOMMENDATION 1

The General Assembly may wish to consider directing in statute the removal of actuarial surplus funds from the Defined Benefit 529 fund 1) in annual increments over a
period of at least five years, and 2) up to an amount that would maintain an annual
funded status of at least 125 percent for the Legacy Prepaid529 and Tuition Track
Portfolio programs through FY44 based on the Virginia529 board’s approved investment return and tuition increase assumptions. (Chapter 2)
RECOMMENDATION 2

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 (DB529) fund in statute, it may wish to consider establishing an
independent standing committee that includes members with investment and actuarial
expertise to review each planned annual withdrawal using updated actuarial and liquidity modeling and approve each annual withdrawal. Following the planned withdrawals
of surplus funds, the General Assembly should direct that the independent standing
committee have ongoing responsibility to evaluate the actuarial surplus of the DB529
fund at least every two years for the purpose of determining whether additional surplus funds can be removed subject to maintaining a funded status of at least 125 percent and ensuring adequate fund liquidity. (Chapter 2)
RECOMMENDATION 3

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund to return surplus funds to Legacy Prepaid529 account holders,
it may wish to consider amending the Code of Virginia to provide clear statutory authority and direction to Virginia529 that surplus funds can be used to provide refunds
to account holders. (Chapter 3)

Commission draft
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RECOMMENDATION 4

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund to return surplus funds to Legacy Prepaid529 account holders,
it may wish to consider requiring Virginia529 to develop a plan for returning surplus
funds to account holders. Virginia529 should provide the plan to the House Appropriations Committee, the Senate Finance and Appropriations Committee, and the Joint
Legislative Audit and Review Commission prior to implementing it. (Chapter 3)
RECOMMENDATION 5

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 (DB529) fund to provide funding for higher education access and
affordability programs, it may wish to consider amending §23.1-701.C of the Code of
Virginia to specify funding for higher education access and affordability programs as
an allowable use of surplus funds derived from administrative fee proceeds allocated
by Virginia529 to the DB529 fund. (Chapter 3)
RECOMMENDATION 6

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund to provide funding for higher education programs, it may wish
to consider amending §23.1-701.D of the Code of Virginia to provide Virginia529
board members with immunity from legal liability for disbursing surplus funds. (Chapter 3)
RECOMMENDATION 7

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it may wish to consider establishing in statute a dedicated fund for the purpose
of annually allocating surplus funds to meet higher education access and affordability
needs. (Chapter 4)
RECOMMENDATION 8

If the General Assembly directs the creation of a dedicated higher education fund
with actuarial surplus funds from the Defined Benefit 529 fund, it may wish to consider (i) authorizing in statute the types of access and affordability programs that could
receive allocations of dedicated funds, (ii) giving the State Council of Higher Education for Virginia (SCHEV) responsibility for making allocations of funds within those
statutory guidelines, and (iii) directing SCHEV to establish an advisory committee to
advise the council on making allocations of dedicated funds that comprises individuals
with higher education experience and includes a representative of the Virginia Community College System and a representative of Virginia’s historically black colleges and
universities. (Chapter 4)
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RECOMMENDATION 9

If the General Assembly directs the creation of a dedicated higher education fund
with actuarial surplus funds from the Defined Benefit 529 (DB529) fund, it may wish
to consider directing Virginia529 to manage the investment of fund assets together
with DB529 funds but to account for them separately. (Chapter 4)

Policy Options to Consider
POLICY OPTION 1

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund, it could designate 60 percent of removed surplus funds to be
returned to Legacy Prepaid529 account holders and 40 percent of removed surplus
funds to support higher education access and affordability programs. (Chapter 3)
POLICY OPTION 2

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could direct Virginia529 to return funds to account holders whose beneficiary attended, attends, or will attend a higher education institution with tuition that is less
than the weighted average tuition at the time of attendance. (Chapter 3)
POLICY OPTION 3

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could direct Virginia529 to return funds to account holders whose contract price
was higher than the weighted average tuition (WAT) for the difference between the
contract price paid and WAT at the time. (Chapter 3)
POLICY OPTION 4

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could direct Virginia529 to return to all account holders the same refund for each
of the Prepaid529 contracts they purchased. (Chapter 3)
POLICY OPTION 5

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could give the Virginia529 board discretion to determine how best to return funds
to account holders. (Chapter 3)

Commission draft
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POLICY OPTION 6

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it could use the funds to provide additional grants for high financial need or atrisk students. (Chapter 3)
POLICY OPTION 7

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it could use the funds to pilot a new state financial aid progression bonus program that requires public higher education institutions to provide bonuses of at least
$1,200 to students who re-enroll for their sophomore, junior, and senior years. (Chapter 3)
POLICY OPTION 8

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it could use the funds to establish a state emergency financial aid program that
provides public higher education institutions with grant funding for students who are
facing a financial emergency that puts them at risk of dropping out. (Chapter 3)
POLICY OPTION 9

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, the State Council of Higher Education for Virginia could conduct a review to
estimate the need for additional support services for at-risk high school and postsecondary students and the annual cost of providing these services. (Chapter 3)
POLICY OPTION 10

The General Assembly could direct Virginia529 to allocate future net administrative
fee proceeds to a dedicated fund for higher education access and affordability. The
allocation of net fee proceeds could be contingent on the Defined Benefit 529 fund
having a funded status of at least 125 percent and having adequate liquidity to meet
projected cash flow needs. (Chapter 4)
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Virginia529’s Defined Benefit 529 Fund

The Virginia College Savings Plan Oversight Act requires JLARC to conduct ongoing
oversight of Virginia529 and its programs. JLARC’s areas of review and evaluation
include the structure and governance of the agency; the structure of its investment
portfolios; its investment practices, policies, and performance; the actuarial policy and
actuarial soundness of its prepaid tuition programs; and the administration and management of its plans.
During the July 2021 JLARC meeting, Commission members approved a motion for
JLARC staff to review the extent to which actuarial surplus funds from the Legacy
Prepaid529 program can be used to support higher education access and affordability
in Virginia. The motion was approved following the FY21 actuarial valuation, which
determined that the funded status of Virginia529’s defined benefit programs had
reached 194 percent. The motion specifically directs JLARC staff to review
•

whether the Legacy Prepaid529 program and the new Tuition Track Portfolio
program should be combined for actuarial purposes;

•

the actuarial implications of using a portion of Legacy Prepaid529 surplus
funds to support access and affordability, including an appropriate funded ratio to provide reasonable assurance that the Legacy Prepaid529 program and
Tuition Track Portfolio program will remain actuarially sound;

•

legal or statutory restrictions on the use of Legacy Prepaid529 actuarial surplus
funds;

•

the amounts of administrative fee proceeds historically allocated to the Legacy
Prepaid529 program, and their subsequent investment earnings; and

•

options for using actuarial surplus funds from the Legacy Prepaid529 to support higher education access and affordability in Virginia.

In addition, language in the 2022 Appropriation Act (item 497.D) directed JLARC to
review
• evidence of the effectiveness of Virginia529’s SOAR Virginia program and
other Virginia529 access and affordability efforts involving financial aid-related grants and scholarships and
• whether Virginia529’s administrative fee proceeds can best support higher
education access and affordability through SOAR Virginia or other state access and affordability programs.
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Legacy Prepaid529
contracts cover tuition
and fees for a set
period, typically ranging
from one to eight
semesters at a university
or college.
The Legacy Prepaid529
contract defines tuition
and fees as the normal,
full-time, in-state,
undergraduate tuition
and mandatory fees
assessed to all students.
Contracts do not cover
additional tuition, fees,
or charges associated
with a specific program,
course, or major.

Payouts for students
attending private institutions in Virginia or
out-of-state institutions
are calculated using
contract payments plus a
rate-of-return as defined
by program policy.

A 2018 JLARC report,
Proposed Change to
Payout Model of
Virginia’s Prepaid529
Program, found that a
weighted average tuition
(WAT) model would
address several of the
concerns identified with
the Legacy Prepaid529
program. In 2019, the
General Assembly
enacted legislation to
replace the Legacy
Prepaid529 program
with a WAT model, and
Virginia529 branded the
new program as Tuition
Track Portfolio.

To address these study mandates, JLARC staff hired an actuarial firm to assess the
impact of removing actuarial surplus funds on the funded status of the Legacy Prepaid529 program; hired an investment consultant to assess how removing surplus
funds would affect the liquidity and asset allocation of the fund; hired a law firm to
assess the legality of removing surplus funds and reallocating them to higher education
access and affordability programs; interviewed staff with Virginia529, the State Council of Higher Education for Virginia, and a Virginia state entity that manages an endowment for specified purposes; analyzed data on Virginia529’s SOAR Virginia program; reviewed the literature on support services for improving access to higher
education; and reviewed defined benefit college savings programs in other states. (See
Appendix B for a description of research methods.)

Virginia529 operates two defined benefit college
savings programs
Virginia529 has two defined benefit college savings plans—Legacy Prepaid529, which
was closed to new participants in 2019, and a new defined benefit program, Tuition
Track Portfolio (TTP), which opened in early 2021. Defined benefit college savings
programs provide a guaranteed payout to participants for future college tuition and
fees. Both programs require participants to be Virginia residents.
The Legacy Prepaid529 program was open for 24 years before closing in 2019 because
of several concerns. Specific concerns included the lack of flexibility for purchasing
contracts; the growing disparity in payouts depending on the institution attended;
changes in tuition and fee policies at institutions; declining program participation; and
the actuarial complexity of the program. Even though the Legacy Prepaid529 program
is closed, it will continue to pay benefits for existing participants through FY44, when
tuition obligations to contract holders are projected to be complete. As of August
2022, the program had approximately 45,850 open accounts held by more than 27,630
Virginians.
TTP opened in February 2021 as the successor to the Legacy Prepaid529 program.
The TTP program stems from a Virginia529 2016 sustainability study recommending
that the Virginia529 board explore replacing the Legacy Prepaid529 program with a
weighted average tuition (WAT) model that provides the same payout regardless of
the institution the student attends. (Payout amounts under the Legacy Prepaid529 program depend on the institution students attend, with students attending an institution
with higher tuition and fees receiving a larger payout.) Using the WAT model, the TTP
program pays the enrollment-weighted average tuition at Virginia public universities
as the basic contract benefit. The WAT payout is the same for all students, regardless
of where they attend college (in-state, out-of-state, public, or private), and may be
more or less than the actual cost of tuition and fees at the college attended. The TTP
program sells contracts in unit increments, with 100 units equal to one year of
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weighted average tuition at a public four-year university in Virginia. As of August 2022,
TTP had 6,060 open accounts held by approximately 4,110 Virginians.

Virginia529 combines defined benefit plans into
DB529 fund
For actuarial and investment purposes, Virginia529 combines its two defined benefit
college savings programs into a single Defined Benefit 529 (DB529) fund. Virginia529
operates a single fund for the two programs for several reasons. Combining the programs for actuarial purposes allows Virginia529 to price TTP below its full cost, making the program more attractive and potentially increasing participation. The price of
a TTP unit does not account for administrative costs or compensate for the fact that
assumed tuition growth (6 percent long term) is higher than assumed investment returns (5.5 percent). TTP also does not include a pricing reserve to protect against risk,
such as investment losses or higher than anticipated increases in tuition and fees. In
effect, combining the programs makes it administratively simple for Virginia529 to
subsidize the TTP program with actuarial surplus funds from the Legacy Prepaid529
program.
Combining the defined benefit programs into a single fund also provides investment
benefits for Virginia529. A single fund allows TTP to have an asset allocation that is
consistent with an open, mature program, which likely enables it to use a higher investment return assumption. Combining the two programs also simplifies the management of investments because Virginia529 has only one fund to manage.
Legacy Prepaid529 and TTP programs pay future obligations with
payments from contract holders and investment returns
Virginia529 must maintain sufficient assets in the DB529 fund to pay the current and
future obligations of the Legacy Prepaid529 and TTP programs. These obligations
include future benefit payments, refunds, and other payouts. As of June 30, 2021, current and future obligations totaled $1.7 billion for the Legacy Prepaid529 program and
$34 million for TTP. Over time, obligations for the Legacy program will decline as
remaining account holders receive their benefits. Conversely, obligations for the TTP
program will increase as additional units are sold.
The DB529 fund currently has two revenue sources. First, the fund receives investment returns on the assets in the DB529 fund. In FY21, the fund received $624 million
in investment income, which represented nearly 90 percent of all fund revenues. Second, the DB529 fund receives payments from Legacy Prepaid529 contract holders
making installment payments on semesters purchased and payments from TTP contract holders for units purchased. In FY21, the DB529 fund received $28 million in
payments from contract holders, the majority of which was from Legacy Prepaid529
account holders.
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If the DB529 fund
cannot meet its defined
benefit obligations to
contract holders, statute
requires the governor to
include in the budget
bill submitted to the
General Assembly a sum
sufficient appropriation
to ensure that the
programs meet their
obligations.
The appropriation would
need to be approved by
the General Assembly
and repaid by
Virginia529 to the state.
Virginia529 staff indicate
this would likely be
operationalized through
a loan from the Virginia
Department of Treasury.
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DB529 fund previously received proceeds of administrative fees from
Virginia529’s college savings programs
CollegeAmerica is a
defined contribution
education savings
program offered
nationwide under a
partnership between
Virginia529 and Capital
Group, a private mutual
fund company. Program
participants purchase
accounts from private
financial advisers.
Earnings are tax exempt
if used for qualified
education expenses.

In previous years, the DB529 fund also received administrative fee proceeds from Virginia529’s college savings programs, primarily the CollegeAmerica program (sidebar).
Virginia529 uses these proceeds to pay for its annual operating budget, and for many
years any fees remaining after covering agency operating expenses were allocated to
the DB529 fund (previously the Legacy Prepaid529 fund). Between FY04 and FY19,
Virginia529 allocated $353 million in fee proceeds to the fund, an average of about
$22 million each year. Net fee proceeds were allocated to the fund to enhance the
funded status of the Legacy Prepaid529 program. In FY20, Virginia529 stopped allocating net administrative fee proceeds to the DB529 fund and began using them to
fund programs to support higher education access and affordability.

DB529 fund has high funded status, resulting in a
substantial actuarial surplus
As of June 30, 2021, the DB529 fund had a funded status of 194 percent, which is
almost entirely from the Legacy Prepaid529 program because it is much older and
larger than TTP. DB529’s high funded status corresponded to an actuarial surplus of
a little more than $1.6 billion. Recent market declines have had a modest impact on
the funded status of the DB529 fund and its actuarial surplus. As of June 30, 2022,
DB529’s funded status had declined to 188 percent and the actuarial surplus had declined to approximately $1.4 billion.

An actuarial valuation is
an analysis that
compares the assets and
obligations of a defined
benefit plan. Actuarial
valuations are used to
measure the financial
health of a plan and may
be used by plan
sponsors to make
decisions about plan
design.

Virginia529 annually estimates the funded status and actuarial surplus (or deficit) of
the DB529 fund through an actuarial valuation (sidebar). The funded status is the actuarially determined ratio of assets to projected obligations for a program at a point
in time. An actuarial surplus is the best estimate of the present value of the surplus
(or deficit) once all current obligations are paid, over time, using the assets currently
in the fund. For a defined benefit college savings program, the primary assumptions
used to calculate the funded status and actuarial surplus or deficit are the assumed rate
of investment returns and the assumed growth rate in college tuition and fees.
While maintaining an actuarial surplus is prudent to help ensure the solvency of the
fund, an actuarial surplus that is too large results in forgone opportunities to use the
money for beneficial purposes, such as college access and affordability, and only serves
to collect investment returns. This is occurring with the DB529 fund, according to an
independent actuarial firm.
DB529 fund’s funded status has continued to grow over the past
decade and is high compared with other states
The funded status of DB529 has steadily increased over the past decade (Figure 1-1).
The funded status declined to 85 percent in 2009 following the 2007–2009 recession
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and major declines in the domestic and international equity and credit markets. The
fund recovered to a funded status of more than 100 percent by 2011. It has stayed
above 100 percent since and well exceeded 100 percent for the last seven years.
FIGURE 1-1
DB529 fund percent funded status and actuarial surplus or deficit
(as of June 30)

SOURCE: Virginia529 actuarial data.
Note: At the time this study was conducted, the most recent valuation data was as of June 30, 2021. Since then, the
2022 valuation has been released showing a funded status of 188% and an actuarial surplus of $1.4 billion.

The DB529 fund’s actuarial surplus has continued to increase over the past decade. In
2011, when the funded status was 101 percent, the fund had a small actuarial surplus
of $10 million. Over the next five years, the actuarial surplus steadily increased to $590
million. The actuarial surplus of the DB529 fund more than doubled between 2017
and 2021, increasing from $787 million to $1.6 billion.
As of June 30, 2021, the DB529 fund had the second-highest funded status nationwide
among prepaid programs. In addition to Virginia, at least 10 other states operate prepaid college savings programs, some of which are closed to new participants. Only
Michigan’s legacy prepaid plan had a higher funded status (227 percent) than Virginia,
but the plan is not a relevant comparison because its actuarial surplus ($63 million)
was substantially smaller.
Several factors have contributed to the actuarial surplus, which is
derived from account holder payments and administrative fee
proceeds
The DB529 fund’s actuarial surplus comes from the fund’s revenue sources (Figure 12). Approximately 60 percent of the actuarial surplus ($961 million) is account holder
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payments for the Prepaid529 semester units and their subsequent investment earnings.
The remaining 40 percent of the surplus ($631 million) is administrative fee proceeds
Virginia529 allocated to the DB529 fund between FY04 and FY19 and their subsequent investment earnings.
FIGURE 1-2
DB529 actuarial surplus funds are derived from account holder payments and
administrative fee proceeds allocated to the fund
$1.6 billion actuarial surplus
as of June 30, 2021

Administrative fee
proceeds
40%

Payments by account holders

Payments by
account holders
60%

Administrative fee proceeds

SOURCE: JLARC analysis of data from Virginia529.
Note: Actuarial surplus includes investment earnings from payments by account holders and administrative fee proceeds.

Four primary factors have contributed to the high funded status and actuarial surplus:
•

Administrative fee proceeds. Virginia529 contributed more than $350 million in administrative fee proceeds to the DB529 fund between FY04 and
FY19, which contributed significantly to the current actuarial surplus. Through
May 2022, these fee proceeds had earned an additional $278 million in investment income, bringing the total allocations and investment earnings to account
for approximately $631 million of the actuarial surplus funds.

•

Substantial investment returns. The DB529 fund has realized substantial

investment returns in recent years and over the long term. Since its inception
in 1997, the DB529 fund (previously the Prepaid529 fund) has earned an annualized investment return of 6.2 percent.
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•

Pricing reserves. From early in the Legacy Prepaid529 program’s history until

2019, Virginia529 added a 10 percent pricing reserve onto the price of Prepaid529 semesters to protect the fund against the risk of lower-than-expected
investment returns, higher-than-expected tuition growth, and other potential
risks. The pricing reserve was reduced to 5 percent in 2019 following legislation
that capped the pricing reserve at no more than 5 percent if the funded status
exceeded 105 percent. The legislation implemented JLARC recommendations
from 2018 to adjust the pricing reserve in relation to the Legacy Prepaid529
fund’s funded status (sidebar).
•

Moderate tuition g rowth. In recent years, the growth in tuition and manda-

tory fees at Virginia’s public four-year institutions has been substantially less
than the growth rate Virginia529 assumes for actuarial purposes. Enrollmentweighted average tuition and fees increased 2.3 percent for the 2021–22 school
year, and tuition and fees increased less than 2 percent each of the previous
two school years. These increases are well below Virginia529’s assumption during this time period that tuition and fees would increase 4 percent the first two
years and 6 percent annually thereafter.
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Availability of Defined Benefit 529 Surplus
Funds

The high funded status of the Defined Benefit 529 (DB529) fund means that actuarial
surplus funds could be removed and used for other beneficial purposes—such as giving refunds to current and past Legacy Prepaid529 account holders and funding higher
education access and affordability initiatives—while still maintaining the fund’s actuarial soundness. Leaving all surplus funds in the DB529 fund will result in increasing
the already unnecessarily high funded status and forgoing opportunities to use those
funds for purposes that could have a substantial positive impact.
The amount of surplus funds that could be removed depends on key assumptions,
such as the fund’s long-term investment return rate, the long-term rate of tuition and
fees increases, the underlying liquidity of the total fund, and the time horizon over
which funds are removed. The amount that could be withdrawn is ultimately a policy
decision that requires balancing potential risk to the fund with benefits of using some
of the funds. However, the risks can be mitigated by relying on realistic assumptions
and using a sound process for removing surplus funds.
The analysis used to determine the amount of actuarial surplus funds that can be removed is based on the June 2021 actuarial valuation of the DB529 fund, which showed
a funded status of 194 percent and an actuarial surplus of $1.6 billion. This was the
most recent actuarial information available at the time that JLARC staff, with the assistance of consultants, conducted this study. With the recent market downturn, the
DB529 fund has a slightly lower funded status of 188 percent and an actuarial surplus
of $1.4 billion, based on the June 2022 actuarial valuation. However, this does not
change the overall findings, recommendations, or options in this chapter. Actuarial
valuations change annually, reflecting the plan’s experience compared to the actuarial
assumptions. Therefore, removal of surplus funds would need to be paired with the
most recent annual valuation and updated investment modeling.

Funded status of DB529 fund is higher than needed
to cover future obligations
The actuarial analysis for this study was conducted by JLARC’s independent actuary,
GRS (Gabriel, Roeder, Smith & Company). The independent actuary determined that
the DB529 fund, which is almost entirely made up of the Legacy Prepaid529 program,
has more than sufficient assets to cover its actuarial obligations. Unless surplus funds
are removed, the surplus will continue growing and collecting investment returns in
the fund.
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Independent actuary says 125 percent funded status is reasonable for
DB529 fund
The funded status of a
defined benefit fund corresponds to the probability that fund assets will be
sufficient to pay all current and future liabilities.
In general, a higher
funded status equates to
a higher probability that
assets will be sufficient to
meet liabilities.

The appropriate funded status for the DB529 fund depends on the General Assembly’s risk tolerance. JLARC’s independent actuary advised that a funded status of 125
percent is reasonable for a defined benefit college savings program (sidebar) and provides adequate assurance that Virginia529 will have the assets necessary to meet its
obligations. At a funded status of 125 percent, there is a 90 percent probability of
having sufficient assets to meet Virginia529’s defined benefit obligations.
A funded status of 125 percent is substantially lower than the DB529 fund’s FY21
funded status of 194 percent, but both funded statuses equate to nearly the same
probability that assets will be sufficient to pay all liabilities (Figure 2-1). Increases in
the funded status over 125 percent do not significantly change the probability that
assets will be sufficient to pay obligations. At a funded status of 194 percent, the
DB529 fund has a greater than 99 percent probability of having sufficient assets to
pay obligations; at a 125 percent funded status there is a 90 percent probability. No
funded status equates to a 100 percent probability of meeting all obligations.
FIGURE 2-1
Increasing DB529’s funded status over 125 percent provides little additional
assurance that assets will be sufficient to meet liabilities

SOURCE: FY22 actuarial valuation of DB529 fund.

Other states have taken actions to reduce—or have policies to reduce—surpluses in
their prepaid college savings programs when the funded status reaches a certain threshold of around 125 percent to 135 percent. Maryland statute requires its prepaid529
board to consider price reductions or rebates for account holders when the funded
status is at or above 130 percent. (So far, the board has not elected to provide price
reductions or rebates.) In 2020, Florida’s prepaid program had a funded status of 137
percent when its board approved approximately $1.3 billion in price reductions and
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refunds for contract holders. Several factors led to Florida’s decision to provide price
reductions and refunds, including limited tuition growth relative to the price of prepaid
contracts. After the price reductions and refunds, the funded status declined to 127
percent before rebounding to 141 percent following investment gains and no tuition
growth.
A 125 percent funded status is higher than what is considered necessary for some
other types of defined benefit plans but is appropriate for a defined benefit college
savings program, according to JLARC’s independent actuary. For example, a funded
status of 100 percent is generally considered sufficient for a public employee pension
plan. However, pension plans can raise revenue by increasing required contributions
from employees and employers. Virginia529 cannot increase income from existing
contract holders because the price of a tuition contract is fixed at the time of its sale.
Compared to a pension plan, this leaves Virginia529 more dependent on investment
earnings and more vulnerable to increased obligations through higher-than-expected
increases in tuition and fees.
DB529 fund’s actuarial surplus will continue growing if no surplus
funds are withdrawn
If all actuarial surplus funds remain in the DB529 fund, the FY21 actuarial surplus of
$1.6 billion is projected to increase and reach more than $3.7 billion by the end of
FY44, when all Legacy Prepaid529 tuition obligations are expected to have been paid
(Figure 2-2). The projected increase in the actuarial surplus occurs primarily because
the amount of benefits paid to Legacy contract holders is expected to decrease substantially in future years as these contracts mature. At the same time, investment income is expected to continue accruing at the 5.5 percent rate, on average, currently
assumed by the Virginia529 board. This increasing surplus occurs even when accounting for the subsidy from Legacy Prepaid529 to help cover obligations of the Tuition
Track Portfolio (TPP) program. (See Chapter 1 for explanation of Legacy Prepaid529’s
subsidy of the TTP program. See Appendix D for the amount of actuarial surplus
funds needed to ensure that the TTP program remains at a funded status of 125 percent.)
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FIGURE 2-2
Actuarial surplus of the Legacy Prepaid529 program is projected to reach $3.7
billion by FY44 if no surplus funds are removed

Actuarial surplus (millions)

$4,000

$3,000

$2,000

$1,000

$0

Fiscal year
SOURCE: JLARC analysis of actuarial modeling by GRS.
NOTE: Projection assumes (i) a 5.5 percent annual investment return, (ii) 4 percent tuition growth the first two years
and 6 percent growth annually thereafter, and (iii) a discount rate of 5.5 percent. Projection accounts for Legacy
Prepaid529’s subsidy to maintain a 125 percent funded status of the TTP program. TTP subsidy assumes 450,000 TTP
units are sold annually.

State could safely withdraw $1.3 billion in DB529
surplus funds over at least five years based on 2021
surplus
Virginia529 is contractually obligated to pay future tuition and fees for its defined benefit contract holders, so it is critical to be cautious when removing actuarial surplus
funds. Independent actuarial and investment consultants advise that the amount of
funds removed and the timeframe over which the removal occurs should meet two key
criteria. First, the removal of surplus funds should not bring the DB529 fund below a
minimum funded status, such as 125 percent, to ensure a high probability that assets
will be sufficient to meet obligations. Second, the removal should maintain sufficient
liquidity in the DB529 fund to meet benefit payments to account holders.
JLARC staff worked with the independent actuary to determine the amount of actuarial surplus funds that could be removed from the DB529 fund while maintaining the
fund’s actuarial soundness. The independent actuary considered surplus removal scenarios under a range of investment return and tuition growth assumptions, including
scenarios with the most realistic assumptions and scenarios with more conservative
assumptions. The more conservative scenarios were part of a “stress test” to model
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the impact on the fund of removing surplus funds under unfavorable market conditions.
JLARC staff also worked with an independent investment consultant (Callan) to examine the investment implications of removing actuarial surplus funds from the
DB529 fund, particularly related to the cash flow needs for making payments to account holders (sidebar). The consultant modeled different scenarios to examine how
removing surplus funds in a single year versus over five years would affect the liquidity
of the DB529 fund. The consultant also conducted a stress test in which surplus funds
were removed amid a market downturn similar to the 2008 financial crisis. (Appendix
B provides more information about the analyses conducted by JLARC’s independent
actuarial and investment consultants.)
The exact amount of actuarial surplus funds that can be removed from the DB529
fund could vary as the funded status and actuarial surplus change each year. As a result,
before any surplus funds are removed from the DB529 fund, the actuarial and investment analyses should be updated using the most recent actuarial valuation of the fund.
$1.3 billion in surplus funds could be removed while maintaining a
funded status of at least 125 percent based on the 2021 surplus
Actuarial surplus funds could be removed from the DB529 fund while maintaining a
high probability that the fund’s assets will be sufficient to meet the programs’ liabilities.
The amount of surplus funds that can be removed depends on the investment return
and tuition growth assumptions used. Using realistic assumptions of 5.5 percent for
the investment return and 6 percent for tuition growth, approximately $1.3 billion in
surplus funds could be removed over at least five years based on the 2021 surplus,
while maintaining a funded status of at least 125 percent for the Legacy Prepaid529
and TTP programs through FY44 (Figure 2-3). (Appendix E includes detailed tables
with year-by-year calculations for the surplus removal scenarios discussed in this chapter.)
An investment return of 5.5 percent and long-term tuition growth of 6 percent are
realistic assumptions for several reasons. The 5.5 percent annual return assumption is
the official return assumption approved by the Virginia529 board for the DB529 fund.
The board reviews and approves the return assumption each year in consultation with
its investment consultant. JLARC’s independent investment consultant also forecasts
a 5.5 percent expected return for the DB529 fund based on the fund’s current target
asset allocation and the consultant’s 10-year capital market assumptions.
A long-term tuition increase assumption of 6 percent annually is reasonable and may
be somewhat conservative (sidebar). The 6 percent long-term tuition growth assumption is the official assumption approved by the Virginia529 board for the DB529 programs. The board reviews and approves the tuition growth assumption each year in
consultation with the State Council of Higher Education for Virginia. An increase of
6 percent annually is higher than the actual weighted-average growth (5 percent) of in-
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state tuition and fees at Virginia’s higher education institutions for the past 15 years
(between 2006–07 and 2021–22).
FIGURE 2-3
$1.3 billion in surplus funds could be removed from the DB529 fund under
realistic assumptions, or $900 million under moderately conservative
assumptions, based on 2021 surplus

SOURCE: JLARC analysis of actuarial modeling by GRS.
NOTE: Projections assume 4 percent tuition growth the first two years, account for Legacy Prepaid529’s subsidy to
maintain a 125 percent funded status of the TTP program (assuming 450,000 TTP units sold annually), and use a 5.5
percent discount rate.

Using moderately conservative assumptions for long-term investment returns and tuition growth would still leave nearly $1 billion in actuarial surplus funds that could be
safely withdrawn from the DB529 fund. Assuming a long-term investment return of
4.5 percent and a long-term tuition increase of 7 percent annually over the next 20
years, a little more than $900 million in surplus funds could be removed (Figure 2-3).
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About half that amount of surplus funds could be removed under more conservative,
less likely assumptions. Assuming a long-term investment return of 3.5 percent and a
long-term tuition increase of 7 percent annually, $500 million in surplus funds could
be removed. This return assumption is a sustained 2 percentage points lower than the
return assumption approved by the Virginia529 board and results in lower cumulative
investment earnings than if a shorter-term significant market decline akin to the 2008
financial crisis occurs in the next year or two.
Removing surplus funds incrementally over at least five years is
prudent from actuarial and investment standpoints
JLARC’s independent actuarial and investment consultants both recommended that
actuarial surplus funds should be removed from the DB529 fund in annual increments
over at least five years, rather than all at once. Removing surplus funds over at least
five years would help protect the fund’s solvency, ensure there is adequate liquidity to
continue meeting obligations to prepaid account holders, and provide the opportunity
to reassess conditions each year and pause or reduce additional withdrawals if needed.
Both surplus removal scenarios in Figure 2-3 are based on removing funds over a fiveyear timeframe.
Incremental removal of surplus funds would protect the actuarial soundness of
the DB529 fund

Removing actuarial surplus funds from the DB529 fund over multiple years has three
primary actuarial benefits. First, the incremental removal of surplus funds would better
protect the actuarial soundness of the fund. Removing funds incrementally over multiple years would spread out the impact on the funded status, ensuring that the funded
status does not decline too quickly after funds are removed (Figure 2-4). A fast decline
in funded status is more likely to result in solvency problems, particularly if it were
followed by large drops in market returns or significant increases in tuition.
Second, removing actuarial surplus funds incrementally rather than in a single year
would allow more funds to be removed. Compared with removing surplus funds in a
single year, removing funds over five years allows $37 million more in funds to be
removed while maintaining a funded status of at least 125 percent. A larger amount
of surplus funds can be removed in annual increments because funds remain in the
DB529 fund longer, resulting in more investment earnings.
Third, removing actuarial surplus funds incrementally would allow for regular reviews
of the DB529 fund to ensure that it is still actuarially prudent to withdraw funds. If
investment returns are lower than assumed, or tuition are increases higher than assumed, the withdrawals could be decreased or halted. According to JLARC’s independent actuary:
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Withdrawing surplus funds over a period of time would allow for review of the
updated surplus and funded status at each future actuarial valuation to evaluate
whether additional withdrawals of surplus assets is still appropriate given conditions at that time.
FIGURE 2-4
Removing approximately $1 billion in actuarial surplus funds over 5 years
avoids a fast decline in funded status

SOURCE: JLARC analysis of actuarial modeling by GRS.
NOTE: Withdrawal scenarios assume a 5.5 percent annual investment return, 4 percent tuition growth the first two
years, and 5 percent tuition growth annually thereafter.

Incremental removal of surplus funds would help address liquidity constraints
of the DB529 fund
Asset liquidity is the ability to convert an asset
into cash. To remove actuarial surplus funds from
the DB529 fund, assets
must be converted to
cash by being sold.

Removing actuarial surplus funds incrementally would help address liquidity (sidebar)
constraints, which JLARC’s independent investment consultant stated is the fund’s
biggest challenge for making withdrawals. Virginia529 must meet cash flow requirements to make benefit payments to account holders. Removing actuarial surplus
funds would require generating additional cash, nearly all of which would come from
the DB529 fund’s most liquid asset classes of public equity and fixed income (sidebar).
Selling too many of these assets too quickly could leave a disproportionate share of
the fund in illiquid assets, such as private equity and real estate. This could make it
difficult for Virginia529 to meet its obligations to account holders and risks requiring
Virginia529 to sell illiquid assets at a loss. To ensure adequate liquidity in the fund, the
investment consultant recommended that the removal of surplus funds should maintain sufficient liquidity to meet at least 10 years of benefit payments to account holders.
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The independent investment consultant found that removing $1.3 billion over five
years is feasible and would maintain sufficient liquidity in the DB529 fund under normal market conditions. Assuming a 5.5 percent investment return, removing approximately $1.3 billion over five years is projected to cause only a modest reduction in the
percentage of assets that are liquid in the first year—from 71 percent to 66 percent
(Table 2-1). In the first year, the DB529 fund is projected to have enough liquid assets
to make payments to contract holders for more than 20 years. (The consultant was
unable to forecast beyond the first year because of the many assumptions that would
need to be made.)
TABLE 2-1
Withdrawing $1.3 billion in actuarial surplus funds over 5 years ensures the
DB529 fund has sufficient liquidity for benefit payments
Surplus withdrawal scenario
No surplus funds withdrawn
$1.3 billion in 5 years b
$1.3 billion in 1 year

Percentage of fund Amount of liquid
in liquid assets
assets (billions)
71%

$2.18

43%

$0.73

66%

$1.81

Years of benefit payments
from liquid assets a
> 20

>20
4

SOURCE: JLARC analysis of investment modeling by Callan based on the DB529 Fund’s May 31, 2022 asset allocation.
a
Years of benefit payments from liquid assets following the first year of surplus fund withdrawals. b $1.3 billion in
surplus funds is removed in $256 million annual withdrawals for five years.

The DB529 fund would have sufficient liquidity over a five-year withdrawal period
because only a portion of the actuarial surplus would be removed each year. This
would cause less asset class distortion to the DB529 fund and would provide sufficient
time for Virginia529 to rebalance the fund’s asset allocation to the target mix of public
equity, fixed income, and private market assets. Roughly one-third of private market
investments would mature over this time horizon and could also be reallocated to more
liquid asset classes to help rebalance the fund, according to the investment consultant.
In contrast, removing $1.3 billion in a single year under normal market conditions
would reduce the percentage of liquid assets to 43 percent, leaving Virginia529 with
enough liquid assets to cover only four years of benefit payments (Table 2-1). The
independent consultant considered this level of asset allocation distortion to be extreme and advised against a one-year withdrawal of $1.3 billion in surplus funds. (Appendix F provides more information about how one-year and five-year withdrawal
scenarios affect liquidity in the DB529 fund.)
The investment consultant also modeled stress case scenarios assuming a negative 18
percent return in one year. Under a stress case scenario, removing $1 billion or more
in surplus funds over one year would essentially eliminate portfolio liquidity. The consultant found that a five-year horizon would provide the portfolio more time to accommodate the disruption and stated that:
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“A five-year withdrawal horizon [compared to a one-year horizon] better insulates the portfolio from the adverse impact of forced selling into stressed market
environments as well as facilitates a more measured, thoughtful disposition of
assets with less distortion to the plan’s target asset allocation.”
Under a more cautious approach, actuarial surplus funds could be withdrawn over a
timeframe as long as 10 years. According to JLARC’s independent investment consultant, a 10-year horizon would provide even more assurance that the fund would have
sufficient liquidity to make required benefit payments and rebalance assets to its longterm strategic asset allocation. However, this longer timeframe would mean less surplus funds would be available in the short term to meet higher education objectives.
RECOMMENDATION 1

The General Assembly may wish to consider directing in statute the removal of actuarial surplus funds from the Defined Benefit 529 fund 1) in annual increments over a
period of at least five years, and 2) up to an amount that would maintain an annual
funded status of at least 125 percent for the Legacy Prepaid529 and Tuition Track
Portfolio programs through FY44 based on the Virginia529 board’s approved investment return and tuition increase assumptions.

Surplus fund withdrawals should be mandated in
law and approved annually by an independent
committee
The General Assembly would need to establish a process for removing actuarial surplus funds from the DB529 fund. The process for removing funds should satisfy three
criteria. It should


provide sufficient flexibility to pause removal of funds when doing so
would lower the funded status below 125 percent or lower liquidity below
the amount needed to meet at least 10 years of benefit payments;



ensure that statutory intent is met and surplus funds are removed when
doing so would not jeopardize the funded status or liquidity of the DB529
fund; and



minimize the administrative complexity and cost of determining the
amount and timing of removal of surplus funds.

Requiring the withdrawal of actuarial surplus funds in statute, subject to annual reviews by an independent committee, would best meet these criteria. This process
would help ensure surplus funds are withdrawn but provide the flexibility needed to
adjust to market conditions or unanticipated increases in tuition. The General Assembly should give the independent committee discretion to reduce or pause withdrawals
if updated actuarial or investment modeling showed that removing additional surplus
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funds would reduce the funded status of the DB529 fund below an identified threshold or jeopardize its liquidity requirements. The committee could also reduce or pause
withdrawals of surplus funds during an extreme market downturn such as a -15 percent total fund investment return in a single year. Such stressed market conditions are
not likely to last more than one or two years, according to JLARC’s investment consultant, and the committee could approve the full scheduled withdrawal amount once
updated modeling showed sufficient fund solvency and liquidity.
The committee could be modeled after the Virginia Debt Capacity Advisory Committee (sidebar) and consist of at least five members:


the investment director from Virginia529,



the Virginia state treasurer,



one staff member each from the House Appropriations and Senate Finance and Appropriations committees, and



one private citizen with investment or actuarial expertise appointed by the
governor.

This committee could continue monitoring the DB529 fund after the initial round of
withdrawals are complete to regularly assess the size of the actuarial surplus and determine whether additional funds could be withdrawn. Even after initial rounds of
actuarial surplus funds are removed, substantial surplus funds may continue to accumulate over the long term. This could occur for several reasons, such as a decision to
withdraw substantially less than $1.3 billion in surplus funds initially, investment returns consistently outpacing the assumed rate of return, or tuition increases consistently below the assumed rate of increase. The committee could meet every two years,
for example, to review the funded status and actuarial surplus of the fund. If additional
surplus funds could be withdrawn while maintaining a funded status of 125 percent
or higher and meeting liquidity needs, the committee could recommend further withdrawals of actuarial surplus funds and a schedule for withdrawing them.
RECOMMENDATION 2

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 (DB529) fund in statute, it may wish to consider establishing an
independent standing committee that includes members with investment and actuarial
expertise to review each planned annual withdrawal using updated actuarial and liquidity modeling and approve each annual withdrawal. Following the planned withdrawals
of surplus funds, the General Assembly should direct that the independent standing
committee have ongoing responsibility to evaluate the actuarial surplus of the DB529
fund at least every two years for the purpose of determining whether additional surplus funds can be removed subject to maintaining a funded status of at least 125 percent and ensuring adequate fund liquidity.
An independent committee is needed to review and approve withdrawals of surplus
funds from the DB529 fund, because the Virginia529 board has demonstrated that it
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19

The Virginia Debt Capacity Advisory Committee meets annually to
review the amount and
condition of the Commonwealth’s tax supported debt and recommends the maximum
amount of tax-supported
debt that may be prudently authorized in future years. The committee
includes private citizens
with financial expertise
who are appointed by the
governor as well as the
state treasurer, state
comptroller, and other
members of state government.

Chapter 2: Availability of Defined Benefit 529 Surplus Funds

does not have the needed perspective to carry out this responsibility. The board has
consistently taken a conservative approach to managing the DB529 fund and has been
resistant to addressing the accumulating surplus. For example, the board continued
allocating administrative fee proceeds to the fund and adding a pricing reserve for
years after the surplus had risen above 125 percent. The board’s reluctance may at least
partially result from members’ view that their approval of any withdrawal of the surplus funds conflicts with their fiduciary duty as trustee of the fund. This lack of willingness to address the accumulating surplus in a meaningful way—or awareness of the
need to do so—makes clear that the board as a whole does not have the perspective
to serve as the key decision-making authority regarding the removal of surplus funds.
Instead, an independent committee is needed with a sufficiently broad perspective to
properly balance the need to maintain the solvency of the DB529 fund for contract
holders with the need to fully use surplus funds for other beneficial purposes and avoid
the unnecessary accumulation of excess surplus funds.
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Potential Uses of Defined Benefit 529
Surplus Funds

Defined Benefit 529 (DB529) actuarial surplus funds could have a meaningful impact
on higher education access and affordability, given the magnitude of funds available
($1.3 billion over five years based on the June 2021 valuation; see sidebar). Surplus
funds could potentially be used for a variety of purposes, including in ways not necessarily related to higher education. However, higher education access and affordability
seem most appropriate given their direct relation to the source of surplus funds. In
addition, JLARC staff were directed to evaluate: (i) returning surplus funds to Legacy
Prepaid529 account holders through additional benefits, refunds, and price reductions
and (ii) funding programs to improve higher education access and affordability, such
as grants for high financial need students. If surplus funds are instead left in the DB529
fund, they will simply continue collecting investment returns, forgoing opportunities
to be used for beneficial purposes.

DB529 surplus funds could be used in proportion to
revenue sources of surplus
Deciding whether and how much of the actuarial surplus funds to allocate to Legacy
Prepaid529 account holders versus higher education access and affordability programs
is ultimately a policy decision for the General Assembly. For example, all surplus funds
could be refunded back to account holders. Another option is to allocate surplus funds
based on the revenue sources’ proportion of the surplus. Approximately 60 percent
of DB529’s actuarial surplus derives from Legacy Prepaid529 account holders’ payments, so up to 60 percent of removed surplus funds could be used to provide additional benefits, refunds, or price reductions for account holders. The remaining 40
percent of surplus funds could be used to support higher education access and affordability programs, because approximately 40 percent of the actuarial surplus derives
from administrative fee proceeds that Virginia529 allocated to the fund.
While the General Assembly could conceivably choose to allocate surplus funds in
different proportions, using funds from contract holders for higher education programs may raise questions of fairness and increase legal risks for the state. JLARC’s
legal consultant determined that to reduce the risk of potential litigation, the state may
want to consider limiting surplus funds used for higher education access and affordability to those paid by third parties, such as administrative fees from CollegeAmerica
participants, rather than contract holders.
To illustrate different options for using actuarial surplus funds, this report uses the
60/40 allocation of actuarial surplus funds removed from the DB529 fund. For example, if the General Assembly directed the removal of $1.3 billion in surplus funds from
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the DB529 fund, approximately $780 million in surplus funds (60 percent) could be
returned to Legacy Prepaid529 account holders. The remaining $520 million in surplus
funds (40 percent) could be allocated to programs supporting higher education access
and affordability. If less than $1.3 billion in surplus funds is removed from the DB529
fund, then proportionally smaller amounts of funds could be returned to account
holders and used to fund higher education programs.
POLICY OPTION 1

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund, it could designate 60 percent of removed surplus funds to be
returned to Legacy Prepaid529 account holders and 40 percent of removed surplus
funds to support higher education access and affordability programs.

DB529 surplus funds from account holder payments
could be returned to account holders
Current Legacy
Prepaid529 account
holders are individuals
who have not yet
received all tuition
benefits provided
through their
Prepaid529 contracts.
Past Legacy Prepaid529
account holders are
individuals who have
received all tuition
benefits provided by
their Prepaid529
contracts.

If a total of $1.3 billion in actuarial surplus funds were removed from the DB529
fund, 60 percent (approximately $780 million) could be returned to current and past
account holders (sidebar). Virginia529 has stated that Legacy Prepaid529 contracts
were appropriately priced given the tuition growth rates at the time contracts were
purchased and the long-term rate of return and tuition and fee increases assumed by
the Virginia529 board. In addition, according to Virginia529, all beneficiaries have received their contractual tuition benefits. However, with the benefit of hindsight, Legacy Prepaid529 account holders could have been charged lower prices or received
higher tuition benefits for the prepaid semesters they purchased, given the substantial
actuarial surplus in the DB529 fund. Therefore, actual investment gains and limited
tuition growth in recent years provides the opportunity to return a portion of the
actuarial surplus to account holders.
Virginia529 staff and their actuary have identified two feasible options for returning
surplus funds to Prepaid529 account holders, depending on the benefit they received
or the price they paid. A third and more administratively simple option would be to
provide the same benefit to all account holders. These options could result in varying
amounts of increased tuition benefits, refunds, or price reductions for current or past
account holders depending on how they are implemented.
Returning actuarial surplus funds to account holders would have tax implications for
the recipients, according to JLARC’s legal consultant. Refunds are not considered a
qualified distribution for higher education expenses, so recipients would be subject to
taxes and penalties on the distribution. This could be avoided by recontributing refunds to another qualified college savings plan.

Commission draft
22

Chapter 3: Potential Uses of Defined Benefit 529 Surplus Funds

Surplus funds could provide a higher tuition benefit for students who
attended schools with below-average tuition
One option for returning actuarial surplus funds to Legacy Prepaid529 account holders would provide increased tuition benefit payments for students who attended—or
will attend—schools with tuition below the weighted average tuition (WAT) of Virginia’s public higher education institutions. Under the Legacy Prepaid529 program, the
benefit level is based on the specific institution students attend. In some cases, students
attended or will attend institutions with tuition below WAT (sidebar). This option
would provide refunds or increased benefits only for these contract holders. In addition, this option is consistent with the spirit of the new Tuition Track Portfolio (TTP)
program, which provides all contract holders a tuition benefit equal to WAT.
Under this option to provide an increased tuition benefit, if a past account holder’s
beneficiary attended a postsecondary institution with below-WAT tuition, the account
holder would receive a refund equal to the difference between the WAT and the institution’s tuition at the time the benefit was received (Figure 3-1). The same benefit
could be provided to an account holder whose student attends a below-WAT institution in the future. In this case, the beneficiary would likely have funds left over after
paying tuition and fees. These account holders could receive a refund, or Virginia529
could allow the additional funds to be used for other tax exempt higher education
expenses, such as room and board and textbooks. Past account holders whose tuition
benefit was higher than the WAT would not receive a refund or additional benefits.
Similarly, current account holders whose beneficiaries attend an above-WAT institution in the future would continue to receive a benefit equal to tuition and fees at that
institution.
Slightly less than 30 percent of all current and past Legacy Prepaid529 account holders
would be eligible for an additional tuition benefit if it were available for all account
holders since the beginning of the program. Virginia529 staff estimate that more than
46,700 contracts would be eligible for a refund or an increased tuition benefit under
this option. This is because the majority of Legacy Prepaid529 beneficiaries attend
above-WAT institutions. The refund or increased tuition benefit provided to Legacy
account holders through the additional benefit option would be about $5,300 per contract on average (and some account holders have multiple contracts), though the actual
amount would vary depending on the tuition at the institution the beneficiary attended.
According to Virginia529 staff, making the additional, WAT-based tuition benefit available to all eligible current and past account holders would require approximately $320
million in actuarial surplus funds. The state could also limit the additional benefit payment option to only recent account holders, which would be less administratively complex. If the additional tuition benefit were available only to current account holders, it
would require approximately $124 million in surplus funds. Limiting the additional
benefit to past account holders who paid for their contracts over the last four years
would cost approximately $90 million in surplus funds. This option would not fully
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use the surplus funds available from account holders, so additional funds could be
returned to account holders in other ways or allocated to support access and affordability programs.
FIGURE 3-1
Legacy Prepaid529 account holders could receive a refund or higher tuition
benefit if their student attends a below-WAT institution

SOURCE: JLARC analysis of information from Virginia529.

Surplus funds could be used to reprice Legacy Prepaid529 contracts,
providing a refund for the majority of account holders
A second option for returning actuarial surplus funds to Legacy Prepaid529 account
holders is to reprice all legacy contracts based on WAT at the time the contract was
purchased. Whereas the previous option would adjust the benefit amounts of some account holders, this option would adjust the price of some contracts. (This option would
also be somewhat consistent with the new TTP program, which prices contracts based
on WAT.) For legacy contracts that were originally priced above WAT at the time they
were purchased, account holders would receive the difference between the higher price
they paid and the lower repriced amount (Figure 3-2). For legacy contracts that were
originally priced at or below the WAT at the time, account holders would receive no
financial benefit.
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FIGURE 3-2
Legacy Prepaid529 account holders could receive a refund if their contract was
priced above WAT at the time the contract was purchased

SOURCE: JLARC analysis of information from Virginia529.

Repricing Legacy Prepaid529 contracts based on WAT would return actuarial surplus
funds to the majority of legacy contract holders. According to Virginia529 staff, 70
percent of legacy contracts were originally priced above WAT at the time of purchase.
The original price of legacy contracts exceeded WAT largely because of Virginia529’s
previous use of a 10 percent pricing reserve to protect the funded status of the DB529
fund from lower-than-expected investment returns and higher-than-expected tuition
increases. In addition, for many years the assumed rate of tuition growth was higher
than the assumed investment return for the fund. According to Virginia529, approximately 93,750 legacy contracts were originally priced above WAT at the time of purchase. The price of these contracts exceeded the WAT by an average of about $8,000.
Approximately $744 million in actuarial surplus funds would be needed to return surplus funds to all Legacy Prepaid529 account holders whose contracts were priced
above WAT when they were purchased. This estimate, developed by Virginia529, includes the cost of providing a refund to account holders whose contracts were priced
above WAT but whose students attended a higher education institution with aboveWAT tuition. If refunds were not made available to these account holders because the
cost of their contract more closely matches the tuition benefits they received, the cost
of the repricing option would likely require a substantially smaller amount of surplus
funds.
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Another way to provide refunds based on account holders’ Legacy Prepaid529 contract prices would be to refund the pricing reserve that most account holders paid.
Virginia529’s 10 percent pricing reserve is one of the reasons many contracts were
priced above WAT, though other factors also contributed. Refunding the 10 percent
pricing reserve would likely require a smaller amount of actuarial surplus funds. Virginia529 staff would need to develop detailed cost estimates for this approach by identifying the value of the pricing reserve that each account holder paid. Account holders’
refund amounts would depend on the base price of their contracts and the number of
prepaid semesters they purchased.
Surplus funds could be returned to all account holders in the same
amount
Another option to return actuarial surplus funds to Legacy Prepaid529 account holders would be to provide the same refund for each prepaid contract they purchased.
Approximately 133,950 Legacy contracts have been purchased. If $780 million in surplus funds were available for account holders (60 percent of $1.3 billion in surplus
funds removed), each contract would be eligible for a refund of approximately $5,800.
Account holders who purchased multiple contracts could receive this refund for each
of their contracts.
The primary advantage of providing the same refund amount for each Legacy prepaid529 contract is its administrative simplicity. Virginia529 would not have to calculate the additional tuition benefit or refund available to each account holder based on
the institution their beneficiary attended or their contract price. However, providing
the same refund amount for each Legacy contract would have disadvantages. A key
disadvantage is all account holders would receive the same benefit per contract, even
those who already received greater benefits because their beneficiaries attended
schools with tuition above WAT or because their contracts were priced below WAT.
Virginia529 would face administrative hurdles returning surplus funds
to account holders
Each of the options for returning actuarial surplus funds to Legacy Prepaid529 account holders would require a significant administrative effort by Virginia529 staff.
Virginia529 may need additional staff or resources, at least in the short term, to implement these options. The increase in operating costs and additional staff needed
would depend on how any option is implemented.
According to Virginia529 staff, returning surplus funds to legacy account holders
would require the following administrative efforts:
• actuarial analyses to develop updated estimates for the amounts of actuarial
surplus funds that would be returned to account holders;
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• data analyses to identify the individual account holders who would be eligible for surplus funds and the amount each account holder would be entitled
to receive;
• notification to Legacy Prepaid529 account holders of their eligibility for
surplus funds and an explanation of how to claim their funds;
• policies for how to proceed if an account holder has died;
• IT application development to process and track claims by Legacy Prepaid529 account holders; and
• expanded customer support services to handle the increased volume of
customer inquiries.
Under any option for returning actuarial surplus funds to account holders, Virginia529’s board would need to make decisions about account holder eligibility and the
logistics of returning funds. For example, under the repricing option, the board would
need to decide whether account holders whose prepaid contracts were priced above
the WAT at the time they were purchased would be eligible for receiving surplus funds
if the student attended an institution with above-WAT tuition. The board would also
need to determine the length of time eligible account holders would be able to claim
their surplus funds.
Returning surplus funds to Legacy Prepaid529 account holders
requires policy choices and statutory direction
Determining whether to return actuarial surplus funds to Legacy Prepaid529 account
holders through the additional benefits option, the repricing option, or the same refund to all account holders, is a policy decision for the General Assembly. The options
would return surplus funds to different account holders in different amounts and meet
different policy objectives. Available surplus funds derived from account holders
would not be fully used with some options, and all options would likely have funds
that are unclaimed by account holders. As a result, there would be opportunities to
return more funds to account holders in different ways or use remaining surplus funds
to further support higher education access and affordability programs.
The additional benefit option would return a smaller amount of surplus funds ($320
million) to a smaller proportion of Legacy account holders (30 percent). This option
would provide a more equitable distribution of tuition benefits to legacy account holders, addressing one of the main criticisms of the program. Under this option, surplus
funds would go to account holders who paid the same price for their prepaid contract
as other account holders but who received fewer tuition benefits because their students
attended (or will attend) lower-cost institutions. However, this option would not return
all surplus funds that are sourced from account holder payments, so remaining funds
could be returned to account holders in other ways or used to support higher education access and affordability programs.
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In contrast, the repricing option would return a larger amount of surplus funds (more
than $740 million) to a larger share of Legacy account holders (70 percent). This option would return surplus funds to account holders who contributed to the actuarial
surplus by paying a higher price for their contracts than was needed to keep the program actuarially sound based on the subsequent experience of the program.
Providing the same refund for every Prepaid529 contract would return an even larger
amount of surplus funds to account holders ($780 million) in an administratively simple way. However, this option would provide refunds to account holders who have
already benefited or will benefit from the program more than other account holders
because their students attended or will attend above-WAT institutions—or their contracts were priced below WAT.
POLICY OPTION 2

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could direct Virginia529 to return funds to account holders whose beneficiary attended, attends, or will attend a higher education institution with tuition that is less
than the weighted average tuition at the time of attendance.
POLICY OPTION 3

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could direct Virginia529 to return funds to account holders whose contract price
was higher than the weighted average tuition (WAT) for the difference between the
contract price paid and WAT at the time.
POLICY OPTION 4

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could direct Virginia529 to return to all account holders the same refund for each
of the Prepaid529 contracts they purchased.
Alternatively, the General Assembly could simply direct Virginia529 to return a portion of actuarial surplus funds to Legacy Prepaid529 account holders and give the
Virginia529 board the discretion to determine how to best return these funds. The
board could then determine whether to return surplus funds by providing a refund or
additional tuition benefit to account holders whose beneficiary attended an institution
with below-WAT tuition, repricing Legacy contracts, using a combination of these
approaches, or developing a different approach. Based on preliminary discussions with
Virginia529 staff, staff would likely advocate for providing an additional tuition benefit. Staff described this approach as less administratively complex than the repricing
option and the most consistent with the new TTP program.
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POLICY OPTION 5

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for Legacy Prepaid529 account holders,
it could give the Virginia529 board discretion to determine how best to return funds
to account holders.
Virginia529 would need statutory authority and direction to return actuarial surplus
funds to Legacy Prepaid529 account holders. A substantial actuarial surplus in the
Prepaid529 program fund likely was not contemplated when the original statute was
drafted, so it addresses only basic functions of the program, such as accepting payments from account holders and investing those funds. Statute does not provide any
direction regarding how to return surplus funds to account holders.
Virginia529 staff expressed concern that providing refunds to account holders without
clear statutory direction could expose the Virginia529 board and individual members
to lawsuits. To minimize the risk of a legal challenge to Virginia529, statute would need
to authorize Virginia529’s board to return surplus funds to account holders. If the
General Assembly wanted to be more prescriptive on how to return surplus funds,
statute could further specify
• the amount or proportion of actuarial surplus funds removed from the
DB529 fund that could be returned to account holders;
• whether surplus funds would be returned through the additional benefit option, the repricing option, another option, or a combination of options;
• which account holders would be eligible for surplus funds; and
• the methodology Virginia529 would use to determine the amount of funds
eligible account holders could receive.
RECOMMENDATION 3

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund to return surplus funds to Legacy Prepaid529 account holders,
it may wish to consider amending the Code of Virginia to provide clear statutory authority and direction to Virginia529 that surplus funds can be used to provide refunds
to account holders.
Once it had statutory direction, Virginia529 would need to develop a plan for returning
surplus funds to Legacy Prepaid529 account holders through the additional benefit or
repricing option, another option, or some combination. The plan would need to include
• updated estimates of the amount of actuarial surplus funds needed to implement the option chosen;
• a communications strategy for informing current and past account holders
of their eligibility for surplus funds;
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• the process account holders would follow to claim and receive their surplus
funds; and
• an overall timeline for returning surplus funds to account holders.
Prior to returning actuarial surplus funds to Legacy Prepaid529 account holders, Virginia529 should submit its plan to the House Appropriations Committee, the Senate
Finance and Appropriations Committee, and JLARC for review. This would help ensure that surplus funds are returned to account holders consistent with legislative intent.
RECOMMENDATION 4

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund to return surplus funds to Legacy Prepaid529 account holders,
it may wish to consider requiring Virginia529 to develop a plan for returning surplus
funds to account holders. Virginia529 should provide the plan to the House Appropriations Committee, the Senate Finance and Appropriations Committee, and the Joint
Legislative Audit and Review Commission prior to implementing it.

Surplus funds from fee proceeds could support
higher education access and affordability
If the General Assembly directed the removal of $1.3 billion in actuarial surplus funds
from the DB529 fund, 40 percent (approximately $520 million) could be used to support programs aimed at enhancing higher education access and affordability in Virginia. This 40 percent reflects the percentage of the total actuarial surplus that comes
from administrative fee proceeds allocated by Virginia529 to the DB529 fund. There
is no requirement that the General Assembly direct the use of surplus funds for this
purpose. For example, they could be refunded back to account holders or used for a
purpose outside of higher education. However, using them for higher education access
and affordability seems appropriate given the source of the surplus funds and Virginia529’s mission for higher education access and affordability. In addition, JLARC
staff were specifically directed to review using surplus funds for enhancing higher education access and affordability.
Surplus funds from administrative fee proceeds provide a unique
opportunity to improve higher education access and affordability
Actuarial surplus funds from administrative fee proceeds provide a unique opportunity
to enhance higher education access and affordability in Virginia. While these funds
could be used to provide additional benefits, refunds, and price reductions to Legacy
Prepaid529 account holders, they are almost entirely unrelated to the Legacy Prepaid529 program and the account holders that purchased prepaid contracts. The administrative fee proceeds have been paid by participants in Virginia529’s other college
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savings programs. Nearly 90 percent of the fee proceeds have been generated by participants in the CollegeAmerica program, which is the largest college savings program
in the nation and is sponsored by Virginia529 (sidebar). Approximately 94 percent of
CollegeAmerica accounts are held by residents outside Virginia. No other state’s 529
program receives the magnitude of fee proceeds that Virginia529 receives from CollegeAmerica.

If actuarial surplus funds resulting from administrative proceeds were removed from
the DB529 fund over five years, $520 million (40 percent of the total surplus funds
removed) would be available in annual increments of $104 million. These funds could
be used for a wide variety of programs designed to improve higher education access
and affordability, including grants for high financial need (sidebar) or at-risk students,
progression bonuses, grants for students facing a financial emergency, and support
services for at-risk students.

Virginia receives
administrative fee
proceeds from the
CollegeAmerica
program. Virginia was
one of the first states to
create a 529 college
savings plan and was
presented with the
opportunity to sponsor
the national
CollegeAmerica
program, which is sold
by private financial
advisers. Adviser-sold
college savings plans are
required by federal law
to be operated by a
state.

The General Assembly would need to determine how to allocate the actuarial surplus
funds among these or other similar types of higher education access and affordability
programs. Given the unique opportunity and nature of these funds, the General Assembly should ensure that these funds provide additional support for access and affordability and do not simply supplant general funds the state already provides for
these purposes. Further, if actuarial surplus funds are used over the five years they are
withdrawn, they would provide only a temporary increase in funding for these programs.

High financial need students have no ability to
pay for higher education
(expected family contribution of $0) or minimal
ability to pay (expected
family contribution of $1–
6,000).

Surplus funds resulting from administrative fee proceeds could fund
several types of higher education access and affordability programs

Grants for high financial need or at-risk students

The state could use actuarial surplus funds from the DB529 fund to provide additional
grants for students enrolling in a postsecondary institution. A lack of adequate financial aid is a common barrier to higher education, particularly for students with high
financial need. Surplus funds could be prioritized to increase enrollment and program
completion rates among students with high financial need.
In FY21, students with no ability to pay ($0 EFC) and students with minimal ability to
pay ($1–6,000 EFC) had a total of $144 million in unmet tuition and fee needs. Using
the current state financial aid awarding system, approximately $40 million in unmet
tuition and fee needs would remain if the full amount of $104 million in actuarial
surplus funds was allocated for the tuition and fee needs of these student populations.
The additional financial aid funding appropriated for FY24 would likely fully address
the tuition and fee needs of students with no or minimal ability to pay without the use
of actuarial surplus funds. If the General Assembly continues to appropriate sufficient
funds to meet tuition and fee needs beyond FY24, then surplus funds could be used
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Cost-of-living needs are
a student’s higher education costs in addition to
tuition and mandatory
fees. Examples of cost-ofliving needs include room
and board and transportation.

to address the cost-of-living needs (sidebar) of high financial need students. For example, the state could provide cost-of-living grants for the more than 20,000 students
with no or minimal ability to pay for their higher education.
The state could also prioritize grants for certain categories of students who are at risk
of not completing their post-secondary education, such as first generation students.
Prioritizing funds for certain types of at-risk students may also help ensure the
actuarial surplus funds do not simply supplant general funds that are provided for
students with no or minimal ability to pay.
POLICY OPTION 6

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it could use the funds to provide additional grants for high financial need or atrisk students.

Legacy institutions are
the first five public higher
education institutions
created in Virginia: the
University of Virginia, Virginia Tech, William and
Mary, Virginia Commonwealth University, and
Virginia Military Institute.
Non-legacy institutions
are the remaining 10
public higher institutions
in Virginia.

If actuarial surplus funds were used to provide additional grant funding for students
with no and low ability to pay, the funds could be made available only to students at
“non-legacy” institutions (sidebar) who are eligible for federal Pell grants and who
likely would have been denied admission to a public institution before 1900 based on
admission criteria used at the time, as proposed in legislation introduced during the
2022 General Assembly session (SB 466). However, doing so would eliminate about
one-third of the Pell eligible students of color (8,200 of 25,700) from being able to
receive the grants.
Progression bonuses for students

The state could use actuarial surplus funds to provide larger progression bonuses
through a new state grant program to students at four-year institutions as they progress
to their sophomore, junior, and senior years. Public four-year institutions are required
by statute to provide progression bonuses to students receiving some types of state
financial aid, but the Code of Virginia does not specify an amount. Institutions’ bonuses range from $2 to $200 (excluding William & Mary, which provides an annual
bonus up to $1,000). These bonuses are too small to affect student behavior. Many
students are unaware when they receive the bonus, and researchers have found that
substantially higher bonuses of $1,200 to $2,800 are needed to strengthen graduation
and retention rates.
Larger progression bonuses could be piloted through a new state grant program
funded with actuarial surplus funds. Providing larger bonuses through a new program,
rather than through the existing progression bonus structure, would be administratively simpler for higher education institutions and more transparent for students.
Awarding a bonus (either flat at $1,200 or increasing so that it is $1,200, $1,500, and
$1,800 each year) to students at all public four-year institutions when they progress to
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their sophomore, junior, and senior years respectively would require between $84 million and $104 million in surplus funds each year. The program could require a substantially smaller amount of surplus funds if it was initially structured as a pilot program and targeted to certain institutions that request to participate or to a specific
category of students SCHEV identifies as being at risk of not progressing.
POLICY OPTION 7

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it could use the funds to pilot a new state financial aid progression bonus program that requires public higher education institutions to provide bonuses of at least
$1,200 to students who re-enroll for their sophomore, junior, and senior years.
Grants for students at risk of dropping out because of a financial emergency

Actuarial surplus funds could be used to provide emergency grants for students close
to completing a degree program but at risk of dropping out because of financial reasons. Financial difficulty is one of the top three reasons that students choose not to
enroll at most of Virginia’s public four-year institutions, according to financial aid directors, and it’s a common reason students drop out before completing a degree or
credential program. Some postsecondary institutions in other states provide grants to
students who are close to completing their program but at risk of dropping out. For
example, Georgia State University provides an average grant of $900 to students close
to completing their degree but with an unpaid financial balance under $2,500. Most of
Georgia State’s grant recipients (86 percent) graduated after receiving the grant, including over 70 percent within two semesters. Virginia’s public four-year institutions
have similar programs, and financial aid directors report these programs are successful
in helping students complete their degree program. However, funding is from institutional resources and is limited.
Actuarial surplus funds could be used to fund an emergency grant program. Such a
program should first be piloted in Virginia to determine if it is effective at increasing
graduation rates (sidebar). Approximately 7,800 undergraduate students who enrolled
at one of Virginia’s public four-year institutions in the 2015–16 academic year dropped
out before completing their degree but had at least 75 percent of the credits needed
to graduate. Presumably financial difficulty was a key reason many of these students
dropped out. If an average grant of $900 was provided to these students, the program
would require approximately $7 million in annual funding.
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POLICY OPTION 8

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it could use the funds to establish a state emergency financial aid program that
provides public higher education institutions with grant funding for students who are
facing a financial emergency that puts them at risk of dropping out.
Support services for at-risk students

Gaining Early
Awareness and
Readiness for
Undergraduate
Programs (GEAR UP) is
a college access
program that provides
support services for lowincome students in
grades 7–12. Students
who enroll in a
postsecondary
institution may also
receive a scholarship.

JLARC’s analysis of SOAR
Virginia also found that
a substantial proportion
of SOAR students did
not request
disbursement of their
$2,000 SOAR
scholarship. Virginia529
program staff noted
several recent steps to
increase students’ use of
their scholarship funds.

The state could use actuarial surplus funds to expand the availability of support services for students at risk of not enrolling in or completing a postsecondary program.
Low-income students, students of color, and first-generation students have traditionally had relatively low postsecondary enrollment and completion rates.
For high school students at risk of not enrolling in a postsecondary institution, support
services are generally aimed at easing the transition from high school to a postsecondary program. Specific services can include financial aid advising, academic supports
such as tutoring, academic and career planning, and visits to college campuses. According to the research literature, these support services have the potential to improve
postsecondary enrollment and graduation rates for at-risk high school students. Much
of the research literature has focused on the federal GEAR UP program (sidebar).
Several studies have found that GEAR UP programs are associated with higher postsecondary enrollment and completion rates, but research varies. Some studies find a
positive impact and other studies find no or minimal impact.
Virginia529’s SOAR Virginia program, which is similar in several respects to the federal
GEAR UP program, appears to be effective at increasing access to higher education.
SOAR is an early commitment scholarship program that provides at-risk high school
students support services and up to $2,000 in scholarship funds for a postsecondary
program. JLARC analysis of SOAR data suggests that the program substantially increases student enrollment in postsecondary institutions and recipients’ likelihood of
earning a degree or diploma. Students who were enrolled in SOAR for three years in
high school were 16 percentage points more likely to enroll in a postsecondary institution than students who were enrolled in SOAR for just one year (80 percent versus
64 percent). (Appendix G provides more information about the effectiveness and efficiency of SOAR.)
The state could explore using actuarial surplus funds to expand programs that provide
support services and early commitment scholarships to at-risk high school students.
In recent years, Virginia529 has provided additional funding for these types of programs, including $9.6 million that the Virginia529 board committed in 2021 for this
purpose. (Appendix H lists the access and affordability programs for at-risk high
school students funded by Virginia529.) More detailed analysis would be needed to
develop estimates of the number of at-risk students still in need of support services
and early commitment scholarships, and the costs of these additional services.
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For students enrolled at a postsecondary institution but at risk of not completing their
program, a critical support service is “proactive” advising (sidebar) aimed at identifying
students’ academic problems and directing them to additional services, such as oneon-one tutoring. Research literature and community college staff broadly support the
use of proactive advising services with at-risk community college students, many of
whom are low-income or first-generation college students. According to staff with the
Virginia Community College System (VCCS), additional funding for advising services
in recent years—including $3.75 million provided through Virginia529’s access and
affordability programs—has enabled them to better meet the advising needs of community college students. However, proactive advising could also benefit at risk students
at public four-year institutions, including students of color as well as first-generation,
part-time, and older students. More detailed analysis would be needed to determine
the extent to which the state’s public four-year institutions currently provide proactive
advising for at-risk students, the number students in need of proactive advising, the
number of additional advisers, and the estimated annual cost of providing this service.
Comprehensive support services may be particularly beneficial for first-year postsecondary students at risk of not completing their degree or credential program. Virginia
State University and Norfolk State University operate the Virginia College Affordability Network (VCAN) program, which provides free tuition and extensive support services for qualifying first-year students at these institutions. The services include regular
meetings with program staff, access to mentorship opportunities, and exposure to a
range of campus resources and organizations. The state could explore expanding
VCAN to additional institutions with large numbers of at-risk students.
POLICY OPTION 9

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, the State Council of Higher Education for Virginia could conduct a review to
estimate the need for additional support services for at-risk high school and postsecondary students and the annual cost of providing these services.
General Assembly would need to direct the use of surplus funds
derived from administrative fees for higher education access and
affordability
Virginia statute does not authorize using actuarial surplus funds to support higher education access and affordability programs, likely because a substantial actuarial surplus
was not contemplated when the Legacy Prepaid529 program was created. According
to analysis from JLARC’s independent legal consultant, statute does not authorize removing surplus funds from the DB529 fund for any purpose other than paying prepaid
tuition benefits and Virginia529’s general operating expenses. Statute further requires
that any surplus funds in the DB529 fund at the end of a biennium remain in the fund
and cannot revert to the general fund. There are no federal or contract restrictions on
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Federal law does not
impose any restrictions
on removing actuarial
surplus funds resulting
from administrative fee
proceeds and
reallocating them as
long as the funds are
used by state entities,
which are tax exempt.
Virginia529’s contractual
agreement with defined
benefit contract holders
does not impose any
additional limitations on
removing and
reallocating surplus
funds beyond the
limitations currently in
statute. However,
Virginia529 may need to
amend contractual
agreements to be
consistent with changes
in law that the General
Assembly may make.

removing surplus funds derived from administrative fee proceeds in the DB529 fund
(sidebar), according to the legal consultant.
The General Assembly would need to provide statutory direction for removing actuarial surplus funds derived from administrative fee proceeds and reallocating them to
other higher education access and affordability programs. Statute would need to be
amended to include the removal of surplus funds and their reallocation to higher education programs as an allowable use of DB529 funds.
RECOMMENDATION 5

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 (DB529) fund to provide funding for higher education access and
affordability programs, it may wish to consider amending §23.1-701.C of the Code of
Virginia to specify funding for higher education access and affordability programs as
an allowable use of surplus funds derived from administrative fee proceeds allocated
by Virginia529 to the DB529 fund.
Because Virginia529 board members are fiduciaries for the DB529 fund, it may be
necessary to provide them legal immunity for disbursing actuarial surplus funds for
higher education access and affordability programs, according to JLARC’s independent legal consultant. Liability protection could be similar to the protection already provided in §23.1-706(D) of the Code of Virginia, which provides immunity for board
members as they make investment decisions regarding fund assets. Under this provision, members of the board and investment staff cannot be held personally liable for
any losses to the DB529 fund as long as they act in accordance with the standard of
care described in statute.
RECOMMENDATION 6

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund to provide funding for higher education programs, it may wish
to consider amending §23.1-701.D of the Code of Virginia to provide Virginia529
board members with immunity from legal liability for disbursing surplus funds.
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Creation of a Dedicated Higher Education
Access and Affordability Fund

Rather than spending all of the actuarial surplus funds allocated for higher education
access and affordability in the years they are withdrawn or shortly thereafter, the surplus funds could be placed in a dedicated fund and used over decades or in perpetuity,
similar to an endowment. (The 40 percent of surplus funds resulting from administrative fee proceeds is assumed to be available for a dedicated higher education access
and affordability fund.) A dedicated fund has numerous advantages, including flexibility and providing a long-term source of funds to support higher education access and
affordability. In addition, dedicated funds could be left in the DB529 fund and invested
by Virginia529, which would ease the need for additional liquidity in the near term.
The General Assembly would need to create an informed and robust process for allocating the funds over time. The primary disadvantage of a dedicated fund is that far
fewer funds would be available in the near term.

Dedicated fund would provide flexibility and longterm source of funds for access and affordability
A dedicated fund modeled after an endowment would provide funds over a longer
period of time and increase the flexibility in how the funds could be used to meet the
state’s higher education access and affordability needs. It could also be used to help
consolidate access and affordability efforts across the state. Importantly, the creation
of a dedicated fund would also mean that surplus funds from the Defined Benefit 529
(DB529) fund would not be entirely spent over a short period of time, so they could
be made available if concerns arose regarding the DB529 fund’s solvency or liquidity.
Dedicated fund would provide funding over a longer period and
increase flexibility
Using actuarial surplus funds to create a dedicated higher education fund would have
three primary advantages compared with spending the funds as they are removed from
the DB529 fund. A dedicated fund would
•

enable the state to assist students over many more years with attending a
higher education institution and completing a degree or credential program. In
contrast, spending surplus funds over five years as they are removed from the
DB529 fund would benefit students over a much shorter timeframe.

•

enable the state to address higher education needs as they change over
time . The types of programs that best assist students with enrolling in and
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completing a postsecondary program may change over time, and funding from
a permanent dedicated fund could adapt to meet these changing needs.
•

allow surplus funds to be made available to the DB529 fund if concerns
arose regarding the fund’s solvency or liquidity. Even though the actuarial

surplus funds would be removed from the DB529 fund over a relatively short
period, they would not be fully spent during that period. Therefore, they could
be made available to the DB529 fund if there were significant market drops or
large increases in tuition and fees that placed the solvency and liquidity of the
fund in jeopardy.
The amount of funding available for higher education access and affordability each
year would depend on the dedicated fund’s structure. If a 20-year fund were created
with $520 million (the approximate 40 percent of actuarial surplus funds resulting
from the administrative fee proceeds), the fund could provide approximately $39 million annually for higher education programs over two decades (Table 4-1). A permanent fund could provide $16 million annually in perpetuity. This amount is based on a
3 percent annual spending rate and a 2.5 percent annual inflation rate, which could be
supported by a 5.5 percent investment return on fund assets.
TABLE 4-1
Dedicated fund could provide up to $39 million annually for higher education
access and affordability
Dedicated fund lifespan
20 years

Annual funding from dedicated fund (millions)
$39

In perpetuity

$16

SOURCE: JLARC analysis of modeling by GRS.
Note: All scenarios assume an annual investment return of 5.5 percent on fund assets.

RECOMMENDATION 7

If the General Assembly directs the removal of actuarial surplus funds from the Defined Benefit 529 fund and designates funds for higher education access and affordability, it may wish to consider establishing in statute a dedicated fund for the purpose
of annually allocating surplus funds to meet higher education access and affordability
needs.
While a dedicated fund has numerous advantages, it would provide less funding each
year in the near term for access and affordability programs than if surplus funds were
spent as they were removed from the DB529 fund. For example, if $39 million from
a dedicated fund were allocated to grants for high financial need students, this would
have addressed a little more than one-fourth of the tuition and fee needs of these
students in FY21 compared with addressing more than two-thirds of needs if the full
$100 million withdrawn were used. Similarly, if the funds were used to provide costof-living grants, less of the need could be met annually if distributed over a longer
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period of time. However, the surplus funds distributed through a dedicated fund
would be provided for a much longer period to many more students.
Future Virginia529 administrative fee proceeds could be allocated to
a dedicated fund to increase the funds available
Available resources from a dedicated higher education fund could be increased if future administrative fee proceeds from Virginia529 were added to the fund (Table 4-2).
After covering its annual operating budget, Virginia529 has had about $15 million in
administrative fee proceeds remaining annually in recent years (sidebar). If this estimated $15 million were allocated to a dedicated higher education fund each year, the
fund could provide up to $54 million in total annual funding, depending on the fund’s
lifespan.
TABLE 4-2
With future administrative fee proceeds, dedicated fund could provide up to
$54 million annually for higher education access and affordability
Dedicated fund lifespan
20 years

Annual funding from dedicated fund (millions)
$54

In perpetuity

$31

SOURCE: JLARC analysis of modeling by GRS.
Note: All scenarios assume an annual investment return of 5.5 percent on fund assets.

Allocating future administrative fee proceeds to a dedicated fund would provide for a
more consolidated process for determining how to use administrative fee proceeds for
higher education access and affordability. Virginia529 has used these net administrative
fee proceeds to support higher education access and affordability since FY20 (see
Chapter 3) and has committed to providing $13.3 million during FY21–23 for seven
programs that provide support services to students at risk of not enrolling in or completing a postsecondary program (Appendix H). If future net administrative fee proceeds were transferred to a dedicated higher education fund, all of the potential access
and affordability needs could be considered together, and then decisions made about
the highest priorities. The fund could continue to provide resources to the programs
Virginia529 currently supports if they compared favorably to other potential uses of
a dedicated fund.
Allocating Virginia529’s net fee proceeds to a dedicated higher education fund could
be contingent on the funded status of the DB529 fund. To protect the actuarial soundness of the DB529 fund, the General Assembly could require that net fee proceeds be
allocated to the DB529 fund, rather than a dedicated access and affordability fund, if
the funded status dropped below 125 percent or liquidity needs were not met.
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POLICY OPTION 10

The General Assembly could direct Virginia529 to allocate future net administrative
fee proceeds to a dedicated fund for higher education access and affordability. The
allocation of net fee proceeds could be contingent on the Defined Benefit 529 fund
having a funded status of at least 125 percent and having adequate liquidity to meet
projected cash flow needs.

State Council of Higher Education for Virginia
should allocate funds subject to statute
If a dedicated higher education fund were created, the state would need an informed
and robust process for allocating funds to help ensure they support the most effective
access and affordability programs. A dedicated fund could be used to support a broad
range of higher education programs, including grants for high financial need students
and grants for students at risk of dropping out for a financial emergency, and these
needs could change over time.
Statute could authorize broad uses of a dedicated access and
affordability fund but give discretion to a state entity
There are two ways dedicated funds could be allocated to higher education programs
each year. The General Assembly could specify in statute which program(s) should
receive dedicated funds and—if there are multiple programs—how funds should be
allocated among them. This approach would ensure that the funds are used consistent
with legislative intent and would also minimize administrative complexity. However, it
would not be very flexible or adaptable to changing higher education needs over time.
Alternatively, a new or existing state entity could determine how dedicated funds
should be used within parameters set by the General Assembly. This approach would
likely result in the most effective allocation of dedicated funds over time, particularly
given the long lifespan of a dedicated fund. Statute could broadly authorize the types
of higher education programs that could receive dedicated funds, and this entity could
determine the specific programs and funding levels each year within these statutory
guidelines. Under this approach, the entity would have the flexibility to adapt to changing higher education needs over time and adjust the allocation of funds to best meet
those needs.
This approach would be similar to that used for the Tobacco Indemnification and
Community Revitalization endowment. Statute authorizes broad uses for these funds,
such as revitalizing tobacco dependent communities, and the Tobacco Region Revitalization Commission determines the programs and priorities to fund within these
guidelines. Commission staff said this flexibility in statute allows the commission to
best meet the changing economic development needs of Southern and Southwest Virginia over time.
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State Council of Education for Virginia is most appropriate entity for
determining how to allocate dedicated funds
If a state entity is given discretion to determine how to allocate funds available through
a dedicated higher education fund, the entity selected should satisfy three key criteria.
First, the entity’s mission should include improving higher education access and affordability, and it should have staff expertise in the state’s higher education programs
and the challenges facing students. Second, the entity should have sufficient independence from the decision-making process for removing actuarial surplus funds from the
DB529 fund so it can make objective decisions about their use. Third, the entity should
minimize the administrative complexity and cost of determining how surplus funds
are used.
The State Council of Higher Education for Virginia (SCHEV) is in the best position
to effectively allocate funds available through a dedicated fund for higher education
programs (Table 4-3). SCHEV has a mission that aligns with higher education access
and affordability. As the state’s coordinating body for higher education, SCHEV’s statutory mission is to
advocate for and promote the development and operation of an educationally
and economically sound, vigorous, progressive, and coordinated system of
higher education in the Commonwealth and lead state-level strategic planning
and policy development and implementation based on research and analysis[.]
A key statutory responsibility of SCHEV is maintaining a statewide strategic plan for
Virginia’s higher education system. SCHEV staff use the strategic planning process to
assess the access, affordability, and quality of the higher education system, and make
recommendations for improving it. SCHEV could use this planning process to help
determine how to most effectively allocate dedicated funds to support access and affordability.
TABLE 4-3
SCHEV meets nearly all criteria for the most appropriate state entity to allocate
funds available through a dedicated higher education access and affordability
fund
Criteria

Mission & staff
expertise
Objectivity
Administrative
simplicity

Description

Mission and staff expertise should encompass higher
education access and affordability programs

Sufficient independence from surplus removal process
to make objective decisions about the use of funds
Minimizing administrative complexity and
cost to determine how funds should be
used

SOURCE: JLARC analysis.
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SCHEV council members and staff have expertise in higher education. Council members have experience in the higher education system, often through leadership positions at higher education institutions. SCHEV staff know the numerous state programs supporting higher education access and affordability and also maintain much
of the data that is used to assess student need. For example, staff maintain the state’s
formula for allocating grants to students at public institutions.
In addition, SCHEV would be independent from the process of removing surplus
funds from the DB529 fund. The council members would not be involved in whether
and how much funds to withdraw. As a result, the decisions over the withdrawal of
funds and the use of the funds would be completely independent and have appropriate
checks and balances.
As an existing state agency, SCHEV also meets the criterion for administrative simplicity for allocating funds available through a dedicated higher education access and
affordability fund. SCHEV already has an existing infrastructure, including an executive director, staff administration, finance, IT support, and communications.
Giving Virginia529 responsibility for allocating surplus funds through a dedicated
higher education fund would be administratively simple, but it does not align as well
with the agency’s mission and expertise. Virginia529’s core mission is enhancing higher
education access and affordability through college savings programs. In recent years,
its mission has expanded to include additional savings programs, such as disability savings programs and a state-sponsored private retirement program. The expertise of
Virginia529’s board and staff is primarily in administering and overseeing these programs and managing the assets underlying them. While Virginia529 staff have developed some expertise on higher education student financial need, they are essentially
reliant on the data and information available from other key stakeholders, particularly
SCHEV. In addition, Virginia529 would not be independent from decisions regarding
the removal of surplus funds.
A new entity could be created with the appropriate mission, expertise, and objectivity
to make decisions about the use of a dedicated higher education fund, but this option
is not administratively simple or efficient. Creating a new entity would mean replicating
many functions and staff positions that already exist at other agencies, such as SCHEV.
In addition, such an entity would likely need to rely on SCHEV staff for expertise and
data.
To ensure the council is making informed decisions about allocating surplus funds
from a dedicated fund, SCHEV could establish an advisory committee. The advisory
committee could examine options for allocating funds for access and affordability
within the statutory guidelines established by the General Assembly and make recommendations to the council. The advisory committee should comprise higher education
representatives, including a representative of the Virginia Community College System
and a representative of Virginia’s historically black colleges and universities; a representative of the K–12 education system; a representative from Virginia529; and service
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providers. In addition, SCHEV could need up to two additional full-time equivalent
staff to support the council and advisory committee with this new responsibility.
RECOMMENDATION 8

If the General Assembly directs the creation of a dedicated higher education fund
with actuarial surplus funds from the Defined Benefit 529 fund, it may wish to consider (i) authorizing in statute the types of access and affordability programs that could
receive allocations of dedicated funds, (ii) giving the State Council of Higher Education for Virginia (SCHEV) responsibility for making allocations of funds within those
statutory guidelines, and (iii) directing SCHEV to establish an advisory committee to
advise the council on making allocations of dedicated funds that comprises individuals
with higher education experience and includes a representative of the Virginia Community College System and a representative of Virginia’s historically black colleges and
universities.

Dedicated higher education fund assets should
remain in the DB529 fund and be managed by
Virginia529
Assets of a dedicated higher education fund should be managed to provide investment
earnings to support the fund’s purposes, according to an independent investment consultant. Ensuring sufficient investment earnings is particularly important in later years
if there are no longer regular contributions from the DB529 after some period of
time. Funds would need to be invested in multiple asset classes, including private market assets such as private equity and private real estate, according to the investment
consultant.
Virginia529 is the most appropriate entity to effectively manage the assets in a dedicated higher education fund. Virginia529 investment staff have experience managing
investments across all asset classes, including private market assets as well as public
equity and fixed income assets. Other state agencies with investment expertise are not
good alternatives for managing a dedicated fund. The Virginia Retirement System
(VRS) has staff with extensive experience managing a broad range of asset classes.
However, VRS could not manage a dedicated higher education fund because doing so
would conflict with the exclusive benefit rule in the state Constitution (sidebar). The
Virginia Department of Treasury is not a good option because investment staff primarily have expertise in fixed income, and not in other asset classes, such as public and
private equity and real estate.
Giving Virginia529 responsibility for managing the assets of a dedicated higher education fund also has advantages compared with using an outsourced chief investment
officer (CIO). Outsourcing the management of the dedicated fund assets likely would
cost more than having the same assets managed by Virginia529. In addition, according
to JLARC’s independent investment consultant, the assets could remain in the DB529
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fund and be commingled with DB529 funds (though accounted for separately) if Virginia529 managed the dedicated fund. This would ease the need for additional liquidity
in the fund, because actuarial surplus funds would not need to be liquidated until they
are used to pay for higher education access and affordability programs. If fund assets
remained in the DB529 fund, they could also easily be made available to strengthen
the solvency of the fund if its funded status dropped below 125 percent.
If a dedicated higher education fund were managed by Virginia529, fund assets might
need to have the same asset allocation and investment return assumption as the
broader DB529 fund, at least initially. According to the independent investment consultant, if the fund needed a different asset allocation and return assumption from the
broader DB529 fund, Virginia529 could explore options for directly managing fund
assets with a more customized asset allocation and investment return.
RECOMMENDATION 9

If the General Assembly directs the creation of a dedicated higher education fund
with actuarial surplus funds from the Defined Benefit 529 (DB529) fund, it may wish
to consider directing Virginia529 to manage the investment of fund assets together
with DB529 funds but to account for them separately.
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Appendix A: Study mandates

Study resolution ag reed to by JLARC, July 6, 2021
In light of the Virginia529 Prepaid529 program’s actuarially funded ratio of 157 percent and its surplus of $1.1 billion, which is projected to be $3.8 billion by the end of FY44, JLARC staff are directed
to review the extent to which Prepaid529 surplus funds can be used to support higher education access
and affordability in Virginia. The review shall include, but not be limited to:
(1) whether the Prepaid529 program and the new Tuition Track Portfolio program should be combined for actuarial purposes;
(2) the actuarial implications of using a portion of Prepaid529 surplus funds to support access and
affordability, including an appropriate funded ratio to provide reasonable assurance that the Prepaid529 program and Tuition Track Portfolio will remain actuarially sound;
(3) legal or statutory restrictions on the use of Prepaid529 surplus funds;
(4) the amounts of net operating fee revenue historically allocated to the Prepaid529 program, and
their subsequent investment earnings;
(5) options for using additional Prepaid529 surplus funds to support higher education access and
affordability in Virginia; and
(6) other relevant topics identified during the course of the review.

Item 497.D of the 2022 Appropriation Act
As part of its ongoing review of access and affordability of higher education in Virginia, the Joint
Legislative Audit and Review Commission (JLARC) is hereby directed to review (i) evidence of the
effectiveness of the SOAR Virginia program and other Virginia College Savings Plan access and affordability efforts involving financial aid-related grants and scholarships, and (ii) whether the net operating revenue of Virginia College Savings Plan can best support higher education access and affordability through SOAR or other state access and affordability programs.
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Appendix B: Research activities and methods
Key research activities performed by JLARC staff for this study included:








contracting with consultants to (1) conduct actuarial analyses related to removing surplus
funds from the Defined Benefit 529 (DB529) fund; (2) analyze the impact of surplus fund
removals on the liquidity and asset allocation of the DB529 fund; and (3) assess the legality of removing actuarial surplus funds and reallocating them to higher education access
and affordability programs;
structured interviews with Virginia529 staff and other Virginia state agency staff, other
states with prepaid529 and related college programs, and SOAR Virginia access providers;
review of research literature on support services for students at risk of not enrolling in or
completing a postsecondary program;
data analysis on how surplus funds could be used to support higher education access and
affordability, and the outcomes of students participating in the SOAR Virginia program;
attendance at Virginia529 board and committee meetings; and
document reviews.

Contracted with consultants
JLARC staff contracted with three different consultants to obtain actuarial, investment, and legal expertise that was necessary to conduct this study.
Gabriel, Roeder, Smith & Company (GRS)

JLARC contracted with GRS to provide the actuarial analysis needed for the study. GRS has significant
actuarial expertise in prepaid tuition plans. Two large actuarial firms, one of which is GRS, serve as
the plan actuary for most state prepaid tuition plans. (The other large firm, Milliman, is Virginia529’s
plan actuary.) GRS has significant experience with Virginia529 because it has conducted the three
actuarial audits of Virginia529 that JLARC has been statutorily required to perform since 2013. The
findings from these prior audits led to the current study.
JLARC hired GRS to assess, from an actuarial perspective, the extent to which Prepaid529 surplus
funds can be withdrawn and used to support higher education access and affordability in Virginia.
Among other things, GRS’s review addressed:


The benefits and drawbacks of combining the Legacy Prepaid529 program and the Tuition
Track Portfolio (TTP) for actuarial purposes versus keeping them separate, including the impact on options regarding the use of Prepaid529 surplus funds.



The funded status for the Legacy Prepaid529 program and TTP if the two programs were
actuarially separate.



The amount of administrative fee proceeds that Virginia529 has allocated to the Legacy Prepaid529 program since the program’s inception and the investment earnings that have resulted
from these allocations.
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The amount of the DB529 fund surplus that is attributable to the allocations of administrative
fee proceeds and subsequent investment earnings based on the 2021 actuarial valuation, and
the amount this is projected to be by FY44.



The amount of surplus funds that could be removed from the DB529 fund while still maintaining the actuarial soundness of the Legacy Prepaid529 and TTP programs. This analysis
included stress tests of various scenarios using different assumptions for amounts withdrawn
from the fund, future investment returns, tuition growth, and the resulting funded status of
the Legacy Prepaid529 and TTP programs under each scenario.



Options for the withdrawal of surplus funds, such as in a lump sum or on a phased schedule,
and the implications of these options from an actuarial perspective.



Options for creating a higher education endowment or dedicated fund with actuarial surplus
funds, including the amounts of funding available under different lifespans for an endowment
or dedicated fund.

Callan

JLARC staff contracted with Callan, a national investment consulting firm, to assess the investment
implications of removing actuarial surplus funds from the DB529 fund. The review focused on the
impact that removing actuarial surplus funds would have on the fund’s liquidity, risk level, and asset
allocation. Callan’s review analyzed:







asset class and strategy sources of funds for withdrawal.
two withdrawal timing scenarios—all at once versus a longer time horizon, such as five
years—in the context of existing contract obligations as detailed in the 2021 actuarial valuation for the DB529 fund.
withdrawal scenarios under normal market conditions and stressed market conditions to
project changes in liquidity, risk, and asset allocation in the first year that surplus funds are
removed. The stressed market scenarios were based on a negative 18 percent investment
return in the first year surplus funds are removed.
how an endowment or dedicated fund created from actuarial surplus funds resulting from
administrative fee proceeds could be managed from an investment perspective.

McGuireWoods LLC

JLARC staff contracted with McGuireWoods LLC to consult on several legal issues related to the
treatment and use of actuarial surplus funds in the DB529 fund. McGuireWoods’s analysis focused
primarily on the surplus funds resulting from administrative fee proceeds. Among other things, the
McGuireWoods review:




determined whether the provisions in the Code of Virginia, federal law or regulations, or
contracts with Legacy Prepaid529 account holders prohibit or otherwise affect the removal
of surplus funds attributable to administrative fee proceeds;
determined whether the provisions in the Code of Virginia, federal law or regulations, or
contracts with Legacy Prepaid529 account holders prohibit or otherwise affect the use of
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surplus funds attributable to administrative fee proceeds for other higher education initiatives;
determined whether the provisions in the Code of Virginia, federal law or regulations, or
contracts with Legacy Prepaid529 account holders prohibit or otherwise affect the use of
surplus funds (either those attributable to administrative fee proceeds or payments made
by Legacy Prepaid529 account holders) to support the actuarial soundness of TTP;
recommended how the Code of Virginia could be amended to authorize (1) the removal
of surplus funds attributable to administrative fee proceeds and (2) their use for other
higher education initiatives; and
generally assessed the legal risks of removing actuarial surplus funds from the DB529
fund.

Structured interviews
JLARC staff conducted structured interviews with staff from Virginia529 and other Virginia state
agencies, staff for related programs in other states, and SOAR Virginia access providers.
Virginia529 and other Virginia state agencies

JLARC staff conducted interviews with Virginia529 staff to receive their input on the implications of
removing actuarial surplus funds and how funds could be used to support higher education access
and affordability. JLARC staff also sought input from Virginia529 staff on feasible approaches for
returning a portion of actuarial surplus funds to Legacy Prepaid529 account holders, and what would
be required administratively to return these funds. In addition, JLARC staff interviewed Virginia529
staff responsible for administering the SOAR Virginia scholarship program to better understand how
the program works and the data associated with the program.
JLARC staff conducted structured interviews with staff at other Virginia state agencies and authorities
to explore possible ways actuarial surplus funds could be used to enhance higher education access.
JLARC also conducted interviews to discuss options for determining how to best allocate actuarial
surplus funds if they were placed in a long-term endowment or dedicated fund. State entities included:




the State Council of Higher Education for Virginia (SCHEV);
the Virginia Community College System; and
the Tobacco Region Revitalization Commission.

Other states

JLARC staff conducted structured interviews with staff responsible for managing prepaid529 programs and related college savings programs in other states. These states included





Florida
Maryland
Pennsylvania
Washington
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These interviews focused primarily on the extent to which other state prepaid529 programs returned
actuarial surplus funds to account holders. JLARC staff also used the interviews to identify any minimum funded statuses used by other states’ programs in determining whether surplus funds could be
returned to account holders. States were selected for interviews based on the funded status of their
prepaid529 program and the size of their actuarial surplus; whether they used a formal “threshold”
funded status for determining whether returning surplus funds should be considered; and efforts to
return surplus funds to account holders in recent years.
JLARC staff also interviewed staff in Pennsylvania and North Carolina to learn more about their
state-subsidized loan programs for college students. The interviews focused on understanding the
eligibility criteria for loans, revenue sources to fund the programs, any challenges of implementing or
operating a state-subsidized loan program, and any lessons learned for states considering implementing such a program.
Access providers for SOAR Virginia program

JLARC staff conducted interviews with access providers for the SOAR Virginia program. The mentoring and coaching component of the SOAR Virginia program is administered locally in high schools
by six regional nonprofit access providers. JLARC staff conducted structured interviews with two of
these access providers, GRASP and ACCESS. The purpose of the interviews was to learn more about
how the program is administered, the individuals who provide the advising services, the students receiving the services, and the access providers’ perspectives on the effectiveness of the program.
Research literature review
JLARC staff conducted a review of academic literature addressing the effectiveness of support services for high school students at risk of not enrolling in or completing a postsecondary program. The
literature review was limited to research published in peer-reviewed journals. Much of the available
literature focused on the federal GEAR UP program. JLARC staff reviewed a total of 12 research
papers on support services, including seven papers focused on GEAR UP.
Data analysis
JLARC staff analyzed data to help estimate the number of students and the magnitude of impact of
different options for using actuarial surplus funds to support higher education access and affordability.
JLARC staff also used data from the SOAR Virginia program to evaluate the effectiveness of the
program.
Analysis of options for enhancing higher education access and affordability

JLARC staff analyzed SCHEV student-level data to examine how actuarial surplus funds from the
DB529 fund could be used to provide additional grants to postsecondary students. The data was for
the 2020–21 academic year and included student demographic information such as race and expected
family contribution; financial aid awarded from state, federal, institutional, and other sources; and
amounts of remaining unmet need for tuition and fees and the total cost of attendance.
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SOAR Virginia program

JLARC staff analyzed data from the SOAR Virginia program to assess the effectiveness of the program in achieving its primary goal, which is to increase post-secondary enrollment and completion for
low-income students. Staff analyzed program enrollment trends, rates for students completing the
program and claiming their $2,000 scholarship, rates of enrollment in a postsecondary institution, and
rates of earning a post-secondary degree or credential.
Meeting attendance
During the study, JLARC staff regularly attended many Virginia529’s board and committee meetings.
The meetings most related to this study included those of the Virginia529 board (meets six times
annually), the Investment Advisory Committee (meets five times annually), the Audit and Actuarial
Committee (meets quarterly), and the Access and Affordability Committee (meets three times annually).
Document reviews
JLARC staff reviewed numerous documents as part of its research. Documents reviewed included




recent actuarial valuations of the DB529 fund;
recent actuarial valuations of other states’ prepaid529 programs; and
Virginia529 board and committee meeting materials.
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Appendix C: Agency response
As part of an extensive validation process, the state agencies and other entities that are subject to a
JLARC assessment are given the opportunity to comment on an exposure draft of the report. JLARC
staff sent an exposure draft of this report to Virginia529, the State Council of Higher Education for
Virginia, and the secretary of education. Relevant portions of the draft were sent to the Virginia Department of Treasury and the Virginia Community College System.
Appropriate corrections resulting from technical and substantive comments are incorporated in this
version of the report. This appendix includes a response letter from Virginia529.
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Appendix G: Impacts of SOAR Virginia on postsecondary
enrollment
Virginia529 administers and funds the SOAR Virginia program, which is intended to increase postsecondary enrollment and completion for low-income high school students in Virginia. The primary
goals of SOAR are to provide quality mentoring and coaching to students in underrepresented, highneed areas in Virginia, and to provide a scholarship that incentivizes students to fully participate in the
program and help offset the cost of higher education. SOAR began as a pilot program in 2010 and is
the largest college affordability effort funded by Virginia529, awarding more than $11 million in scholarships to over 9,000 students since its inception. The program is currently provided in about 130 high
schools in Virginia.
Virginia529 partners with six nonprofit organizations that provide college advising and mentoring to
participating high school students starting in grade 10, continuing through high school graduation.
Students receive advising on academic preparation for post-secondary education, financial literacy
training, other support and mentoring, assistance completing college applications, and help obtaining
financial aid and completing a Free Application for Federal Student Aid (FAFSA) from their SOAR
advisor. Students who remain in the program for all three years receive $2,000 in scholarship funds,
which are deposited in a Virginia529 Invest529 account.
To be eligible for the program, students must be Virginia residents, enrolled in a participating high
school, have a minimum cumulative GPA of 2.5 or higher, and qualify for the federal National School
Lunch program (an indicator of low income). To remain in the program, students must maintain a 2.5
GPA, meet regularly with their SOAR advisor, attend school regularly, participate in community service, complete a FAFSA during their senior year, and apply to a postsecondary institution.
Virginia529 provides modest administrative funding to the six nonprofit organizations that employ
SOAR advisors. SOAR advisors are assigned to a specific high school and typically serve no more than
15 participating students per grade, and no more than 45 students in total. Advisors are often former
school counselors and teachers and are typically paid by their organization, not volunteers. Advisors
receive a substantial amount of initial and ongoing training for the SOAR program. Advisors meet
with students in their high school, both one-on-one and in groups. SOAR is similar in design to early
commitment scholarship programs in other states and shares some features of the federal GEAR UP
program.
Enrollment in SOAR has grown over time
Since 2011, 9,360 high school students have enrolled in SOAR (as of May 2022). New enrollment
grew quickly from 2011 to 2016, then leveled off to about 1,000 new enrollees per year (Figure G-1).
About 60 percent of enrollees joined since 2018, including an all-time high of more than 1,300 students joining in 2022.
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FIGURE G-1
New SOAR enrollment has increased to more than 1,000 students per year
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SOURCE: JLARC analysis of SOAR program data.

Three of the six college access provider organizations serve about 85 percent of the students enrolled
in SOAR. Great Aspirations Scholarship Program (GRASP) was the initial partner and has enrolled
the most participants, accounting for about 40 percent of all students enrolled in SOAR to date. The
second- and third-largest providers are the Virginia Community College System (VCCS) and ACCESS
College Foundation.
Two-thirds of participants are female. Approximately 60 percent are students of color, including about
40 percent Black, although data on race and ethnicity is available only starting in 2021. About onethird are first-generation college students. More than one-third of participants are from the Tidewater
region, about 15 percent from Central Virginia, and 10 percent from the Shenandoah Valley.
SOAR completion rates are high
Two-thirds of participating students complete all three years of the SOAR program (Table G-1). This
completion rate is high for a relatively long program, compared with many education and training
programs for disadvantaged youth. The high completion rates may be an indication of program efficacy, and students’ strong relationships with their SOAR advisor. About one-fourth of enrollees participate in SOAR for only one or two years, because they enroll as juniors, or do not meet requirements
for some years, or withdraw from the program (for example, because they move to a nonparticipating
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school). Another 6 percent of students who submit a SOAR enrollment form do not meet the requirements and do not complete any years.
TABLE G-1
Two-thirds of students enroll in SOAR for the full three years
Number of years students
met requirements

Number of students

0
1
2
3
4
Total

Percent of students

355
644
961
3,888
42
5,890

6.0%
10.9
16.3
66.0
0.7
100.0

SOURCE: JLARC analysis of SOAR student data from Virginia 529.
NOTE: Analysis includes students who enrolled before 2020, to allow for time to complete the program.

Consistent with the fact that two-thirds of SOAR students complete the program, two-thirds of students received the maximum total award amount of $2,000 (Figure G-2). The total amount of Invest529 account awards to students who joined before 2020 was $9.5 million, with an additional $1.5
million awarded as of May 2022.
FIGURE G-2
Two-thirds of SOAR participants have earned the full $2,000 scholarship
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SOURCE: JLARC analysis of SOAR program data.
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Many participants do not use their $2,000 scholarship
For SOAR students who graduated from high school at least five years ago, only about half of their
SOAR award amounts have been disbursed to date (Table G-2). Further, of about 1,700 students who
enrolled in SOAR before 2016 and have received an award, almost half (47 percent) have not yet
received any distribution. Some of these students have not enrolled in a postsecondary institution,
but a substantial portion of students who did enroll in postsecondary education also have not used
their scholarship funds. Of about 1,300 students who enrolled in a postsecondary institution and
who enrolled in SOAR before 2016 and received SOAR scholarship funds, more than one-third (38
percent) have not yet received a distribution. Interviews with program administrators and access providers suggest several reasons why some students have not requested their scholarship funds, including
forgetting about their Invest529 accounts, not needing the funds, and difficulty navigating the disbursement process. SOAR program staff have undertaken several steps in recent years to increase
disbursement rates, including notifying students each semester of unused balances, implementing a
texting platform to communicate with students, and having the SOAR program manager present to
SOAR high school seniors on how to access their accounts and submit an online withdrawal request.
TABLE G-2
Nearly half of SOAR scholarship funds have not been disbursed
Year joined SOAR
2011
2012
2013
2014
2015
Total

Total amount
awarded to date
$168,000
303,000
559,000
785,250
1,105,000
2,920,250

Total disbursed
$102,885
178,298
267,429
366,243
474,202
1,389,057

Percent disbursed
61%
59%
48%
47%
43%
48%

SOURCE: JLARC analysis of SOAR student data from Virginia 529.
NOTE: Analysis includes students who enrolled before 2016, to allow for time to request fund disbursement.

After six years, unused funds revert to the SOAR master account and can be used to support new
students in the program.
Three-fourths of SOAR participants enroll in a postsecondary institution
To date, 76 percent of students who have graduated from high school and received an award from
SOAR have enrolled in one or more postsecondary institutions. This number was determined by
matching 4,600 SOAR completers to National Student Clearinghouse data including public and private
institutions, two- and four-year institutions, certificate and degree programs, and out-of-state schools.
Seventy percent of these students have enrolled in public institutions, 16 percent in private institutions,
and 10 percent in both types. Half enrolled in a four-year institution, a little more than half (53 percent) in a two-year school, and 26 percent in both. Two-thirds of students enrolled in only one postsecondary institution, and the remainder enrolled in more than one institution.
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The high postsecondary enrollment rates, even for students who do not use their SOAR scholarship
money, may indicate that the effects of the program are due not just to the scholarship, but also to
the mentoring and coaching provided. Interviews with SOAR access providers support this interpretation.
SOAR increases participants’ enrollment in postsecondary institutions
High postsecondary enrollment rates by themselves do not mean SOAR is effective. High school
students who voluntarily enroll in SOAR may be more motivated than their peers to enroll in college
and may have done so even if they hadn’t participated in SOAR. Determining whether SOAR increased the likelihood that participants would go to college requires a statistical analysis.
The analysis compares postsecondary enrollment rates between students who completed all three
years of the program and students who completed only one or two years. The key assumption underlying this approach is that SOAR is more effective for students who complete the program than for
students who enroll in SOAR but do not complete all three years. Regression models were used to
control for factors unrelated to SOAR that affect postsecondary enrollment, especially students’ high
school grade point averages.
The statistical analysis of SOAR data suggests that the program substantially increased participants’
enrollment in postsecondary institutions. Students who were enrolled in SOAR for three years were
16 percentage points more likely to enroll in a postsecondary institution than students who were enrolled in SOAR for one year (Table G-3). The estimated impact of SOAR is larger for enrolling in a
public institution than for enrolling in a private institution and larger for enrolling in a four-year institution than a two-year institution.
The estimated impact of SOAR is also substantial for completing a postsecondary credential, including certificates, associates degrees, and bachelor’s degrees. For this analysis, the population is limited
to those who enrolled in SOAR during the first three years of the program (2011–2013) to allow for
at least five years after high school. This limits the population to about 600 students.
TABLE G-3
Estimated impacts of SOAR completion on postsecondary enrollment

Outcome

Ever enrolled in a post-secondary institution
Ever enrolled in a public post-secondary institution
Ever enrolled in a private post-secondary institution
Ever enrolled in a 4-year institution
Ever enrolled in a 2-year institution

Ever earned a post-secondary credential (certificate,
associates degree, bachelor’s degree)

1 year in
SOAR
64.0%
59.7
13.6
32.7
48.7
19.1

3 years in
SOAR
80.1%
73.8
16.1
55.0
54.5
42.1

Estimated impact of
SOAR completion
(percentage points)
16.1%
14.1
2.5
22.3
5.8

23.0

SOURCE: JLARC analysis of SOAR student data matched to data from National Student Clearinghouse.
NOTE: Analysis includes 4,614 students who enrolled in SOAR through 2020 to allow for delays in postsecondary enrollment.
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Impacts may be overestimated to the extent that students who earn larger SOAR awards and spend
more time in the program are more likely to have better outcomes than students who spend less time
in SOAR, for reasons other than the program itself, a phenomenon known as selection bias. For example, students who stay in the program for the full three years may be more motivated to attend a
post-secondary institution than students who leave SOAR after one or two years. To some extent,
including initial GPA as an independent variable in the regression model helps control for such differences. In addition, selection bias is reduced because the analysis includes only students who enrolled
in SOAR, rather than a comparison group of students who did not enroll in SOAR. To the extent
selection bias remains, the estimated impacts may overstate the true impacts.
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