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February 1, 2006

The Honorable Lacey E. Putney
Chairman
Joint Legislative Audit and Review Commission
General Assembly Building
Richmond, Virginia 23219
Dear Delegate Putney:
On October 25, 2005, you directed the Joint Legislative Audit and Review
Commission staff to review the procurement process used by the Department of
Education to award a contract for its student assessment program. The findings
of the staff review were presented to the Commission on December 12, 2005.
This special report includes the findings of that review, and completes the staff’s
work on this issue.
Sincerely,

Philip A. Leone
Director

In Summary...

Special Report:
Department of Education
Student Assessment
Program Procurement
In September 2005, the Department of Education (DOE) awarded a sixyear, nearly $140 million contract for student testing services, DOE‘s
largest single procurement. Strengths of this procurement process are
that it was conducted by a committee of professional staff without outside pressure, the steps in the procurement process were completed,
and the selected proposal was below budget. However, a weakness of
the process is that the selection committee was not required to document or provide the rationale for its scoring by the procurement act, the
Superintendent of Public Instruction, or the Board of Education. Committee members had some difficulty after-the-fact clearly articulating the
basis for their scoring, but it appears that the committee chose the vendor it thought had a more clear and detailed proposal; a fully-developed,
proven online testing system; and better staffing and management—
which DOE believed meant less risk of future program problems for the
State.

This special report was conducted at the request of the Chairman of the House Appropriations Committee. On October 21,
2005, the Chairman sent a letter to the Chairman of the Joint
Legislative Audit and Review Commission (JLARC). The letter
requested that JLARC staff review the Department of Education’s (DOE) most recent student assessment program procurement. A copy of this letter is provided in Appendix A of
this report. During this review, JLARC staff examined relevant
procurement laws and procedures, reviewed file documentation related to the procurement and previous procurements,
and conducted 19 interviews with relevant individuals. A list of
these interviews is provided in Appendix B of this report.
BACKGROUND ON RECENT STUDENT ASSESSMENT PROGRAM PROCUREMENT
In mid 2004, DOE began the procurement process for its student assessment program. This procurement, according to
DOE, had two primary purposes:
1. Secure a vendor to develop, administer, score, and report
pencil/paper and online Standards of Learning (SOL) tests
for all school divisions and to provide services for the alter-
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nate assessment programs for students with disabilities;
and
2. Consolidate the statewide student assessment program—
previously involving three vendors—into a single contract.
Two companies competed for the contract: Pearson Educa
tional Measurement and Harcourt Assessment, Inc. The pro
curement process resulted in DOE entering into a contract with
Pearson on October 3, 2005. A timeline of important events
related to the student assessment program procurement and
subsequent JLARC staff review is provided in Figure 1.

Figure 1
Timeline of Key Events in 2004 - 2005 SOL Procurement Process
Source: JLARC staff analysis.

November 2004
11/18 - Superintendent of Public Instruction approves “Competitive Negotiation” rather than “Sealed-Bid” process

May 2005
5/13 - Request for Proposals (RFP) publicly posted on Department of General Services (DGS) website

June

6/22, 23 - DOE receives proposals from Harcourt and Pearson
6/30 - DOE Director of Procurement holds conference call with evaluation committee members

July
7/1 to 7/20 - Six committee members individually evaluate proposals
7/13 to 7/22 - DOE staff member calls other states to check references
7/21, 22 - Committee members meet to discuss proposals and compile consensus evaluation form

August

7/8 to 9/27 – Unbeknownst to committee members, Pearson scale scores for an
online English Reading SOL test in Virginia were incorrect

8/4 to 9/9 - DOE conducts technical and price negotiations with both vendors

September
9/12 - DOE Director of Procurement approves final consensus evaluation
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Figure 1 (continued)
Timeline of Key Events in 2004 - 2005 SOL Procurement Process
Source: JLARC staff analysis.

September 2005 (continued)

9/16

- Memo from DOE Director of Procurement to Superintendent recommends notification of intent to
t
award contract to Pearson
- DOE places intent to award to Pearson on DGS e-procurement system
- Harcourt informed through e-mail that DOE intends to award to Pearson

9/21 - DOE receives letter from Harcourt, DOE treats as protest letter
9/22 - DOE sends letter to Harcourt denying protest

9/27

- Roanoke City asks Pearson to investigate report of scoring error
- Pearson formally notifies DOE of scoring errors affecting 60 student scores
- Pearson begins recalculating scores of affected students and offers $5,000
scholarships to five students not receiving diplomas because of error

October
10/3 - DOE receives signed contract from Pearson

10/17 - DOE officials discuss SOL contract award at House Appropriations Committee meeting
10/18 - Richmond Times-Dispatch prints article on SOL scoring mistakes made by Pearson

10/21 - House Appropriations Committee Chairman letter requesting JLARC staff review
10/25

- JLARC Chairman letter authorizing JLARC staff review and appointing special subcommittee
(Delegates Wardrup, Cox, Joannou, and Senator Norment)
- JLARC Director sends letter to DOE notifying of JLARC staff review

November
11/14 - Interim JLARC staff briefing to special subcommittee

December
12/12 - Final JLARC staff briefing

Prior Student Assessment Program Procurements
Prior to this most recent procurement, there were two other
major SOL procurements. The first of these was in 1996,
when DOE initiated a procurement for SOL assessment de
velopment, administration, scoring, and reporting services, as
well as the adoption of a nationally norm-referenced achieve-
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ment test. This procurement was a competitive negotiation
process, including evaluation criteria similar to those used dur
ing this most recent procurement. Harcourt Brace Educational
Measurement was awarded the contract. Until this most re
cent procurement award, Harcourt continued as the prime
vendor for Virginia’s testing program, subcontracting some
work to Pearson.
In 2000, DOE initiated a procurement for online SOL end-of
course testing. DOE evaluated 11 proposals as part of the
online testing procurement and awarded three contracts to
demonstrate online testing systems. Of the three vendors who
were awarded contracts, DOE renewed only the Pearson con
tract to continue online testing implementation after the dem
onstration phase was completed and evaluated. This pro
curement was also a competitive negotiation process. In
addition, DOE signed a contract with Questar Educational Sys
tems in 2001 to provide administration, scoring, and reporting
services for alternate assessments of students with disabilities.
JLARC REVIEW FOUND SOME POSITIVE ELEMENTS OF THE
STUDENT ASSESSMENT PROGRAM PROCUREMENT
In May 2005, DOE issued a Request for Proposals (RFP) to
unify its three existing testing contracts under one large con
tract. Virginia received two proposals in response to its RFP.
These two proposals were from well-known, large vendors
with experience in Virginia and other states: Harcourt and
Pearson. This appeared to provide DOE with the option of
choosing between two vendors that have conducted work for
Virginia to create what is generally recognized as one of the
more comprehensive testing programs in the nation.
Overall, JLARC staff found three positive aspects of the SOL
procurement. First, DOE completed the steps required by Vir
ginia’s procurement process. Second, JLARC staff found no
evidence of undue influence on the evaluation committee
members or process by the Superintendent of Public Instruc
tion or other individuals. Third, it appears that both cost pro
posals DOE received were below the initial budget estimate for
the SOL program.

DOE Completed the Steps Required by Virginia’s Procurement Process
In Virginia, the Department of General Services (DGS)
“Agency Procurement and Surplus Property Manual” outlines
the process that executive branch agencies are to use when
procuring goods and services. Table 1 shows each step in the
process and whether DOE completed it.
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Table 1
DGS Competitive Negotiation Process Steps
Source: JLARC analysis of DGS “Agency Procurement and Surplus Property Manual.”

Process Step
Prepare written determination
Prepare RFP
Issue RFP
Select evaluation committee
Hold pre-proposal conference
Issue RFP addenda
Receive proposals
Review proposals
Give instructions to evaluation panel
Hear oral presentations from vendors
Evaluate proposals
Select offerors / Negotiations preparation
Conduct negotiations, determine offeror to
award
Post notice of intent to award
Notify other offerors
Review insurance requirement
Award contract
Bonds
Conduct post-award activities

Required or
Optional
Required
Required
Required
Required
Optional
Optional
Required
Required
Required
Optional
Required
Required

Conducted by DOE During
SOL Procurement Process?
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Required

Yes

Optional
Optional
Required
Required
Required
Required

Yes
Yes
Yes
Yes
N/A
Yes

The remainder of this section briefly describes the major steps
in this procurement process and whether DOE fulfilled the re
quirements.
Determination Was Consistent with Process and Previous
Procurement. According to Section 4.22 of the “Agency Pro
curement and Surplus Property Manual,” the work requested
by DOE under this procurement is considered a “non
professional service.” Consequently, DOE could have used a
competitive sealed-bid or a competitive negotiation process.
According to Section 7.0 of the procurement manual, “competi
tive negotiation may be the procurement method used for
goods or non-professional services when it is not practicable
or fiscally advantageous to use competitive sealed bidding.”
Further, Section 7.1 of the manual states that “competitive ne
gotiation has the advantage of flexibility for describing in gen
eral terms what is being sought and the factors to be used in
evaluating responses.”
DOE staff indicate that, consistent with the provisions of the
manual, they had good reasons for considering it to be not
practicable and not fiscally advantageous to use a competitive
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sealed-bid. As noted by the DOE Director of Procurement,
who served as non-voting chair of the committee, this was a
complex procurement, involving dual mode testing (paper and
online) as well as the consolidation of three contracts. He
noted there were too many variables, making it difficult for
DOE to create the detailed specifications necessary for an in
vitation for bid. While a sealed bid can work for procuring
many goods, the situation is different when complex services
are to be purchased. DOE staff cited the flexibility offered by
competitive negotiation – flexibility to describe the services re
quired in general terms without being as prescriptive as would
be required for a competitive sealed-bid process – as a pri
mary reason for using a competitive negotiation. DOE staff
also noted that this process allowed DOE to negotiate with
vendors on both scope and price. The 2001 and 1996 pro
curements for student testing were also competitive negotia
tions.
Process to Develop and Release RFP Appears Appropri
ate. The State undertook a nearly nine-month process to de
velop what appears to be a comprehensive, detailed RFP.
The RFP document was 146 pages long and included more
than 90 separate requirements. DOE staff currently responsi
ble for test development and administration developed and
weighted the evaluation criteria. They were advised by the
DOE procurement director, and the criteria and weightings are
both within the bounds of procurement policy.
Through the DGS website, 106 individuals representing differ
ent organizations were notified of the RFP’s pending release.
DOE also ran an advertisement in the Richmond TimesDispatch on May 8, 2005, publicizing that Virginia was going to
release the RFP. Five vendors submitted a statement of intent
to submit a proposal. Two of those vendors, Harcourt and
Pearson Education Measurement, submitted proposals to
DOE.
Evaluation Committee Was Comprised of State and Local
Practitioners. According to Annex 7-B (Step 4) of the DGS
procurement manual, the “evaluation panel should be kept
small, three to five is recommended, including the buyer or
some other person knowledgeable of the Virginia Public Pro
curement Act, the Vendors Manual, and the Agency Procure
ment and Surplus Property Manual.” DOE chose an evalua
tion committee that included State and local perspectives, and
that had background and expertise in test development and
both paper/pencil and online aspects of test administration,
scoring, and reporting.
The six voting committee members had the following job titles
and qualifications:
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•
•
•
•
•
•

Assistant Superintendent, Assessment and Reporting,
DOE;
Team Lead – Test Program Administration, DOE Test Ad
ministration and Implementation Division;
Team Lead – History, DOE Assessment and Development
Division;
Senior Testing Specialist, Virginia Beach Public Schools;
Supervisor, Assessment and Staff Development, Glouces
ter Public Schools; and
Coordinator, Testing and Adequate Yearly Progress, Shen
andoah Public Schools.

The committee was chaired by the DOE procurement director,
who provided advice about the procurement process and
served as a non-voting member of the committee.
Multi-Step Process Was Used to Evaluate Vendor Propos
als. Before the evaluations began, the DOE procurement di
rector sent a memo with instructions to the six voting commit
tee members. The memo stated that “all committee members
must be present for all evaluation meetings (including oral
presentations).” The memo provided a timeline and flow-chart
of the process the committee would use. The memo also
noted that the committee members “must independently re
view all proposals for proposal content using provided evalua
tion forms . . . .” There was also a conference call in which he
provided instructions to the committee members. After receiv
ing the instructions, each of the six committee members re
ported that they independently reviewed the two proposals and
completed evaluation sheets provided to them by DOE. After
roughly three weeks of individual evaluation, the committee
members submitted their scoring sheets to the procurement di
rector.
After this preliminary scoring, the evaluation committee mem
bers met in Richmond for two days to discuss their scores and
identify questions or areas of clarification that would be sent to
the vendors. Following that meeting, and after receiving re
sponses to their questions and conducting negotiations, the
evaluation committee members subsequently revised their
scores based on the additional information. The preliminary
and final scores of the evaluation committee for each criterion
are shown in Table 2.
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Table 2
Preliminary and Final Evaluation Scoring
Source: JLARC staff analysis of DOE documentation.

Preliminary
Pearson
Harcourt
Committee Member Scoring
Qualifications of Offeror
Test Development
Administration, Scoring, and Reporting
Project Management
Price Formula Scoring
Price
TOTALS

Final
Harcourt
Pearson

14.0
7.3
11.5
9.8

25.8
14.7
17.7
13.2

13.2
17.7
9.8
9.5

26.5
17.0
18.0
13.3

15.0
67.67

10.65
81.98

15.0
65.17

11.17
86.0

Contract Allows State Flexibility and Penalizes Vendors
for Mistakes. The period of performance for the contract with
Pearson Educational Measurement began on October 1, 2005.
The contract is for a period of six years, with four renewal pe
riods of three years for a potential total of 18 years. While
concern has been expressed about the length of this contract,
it includes several provisions that appear to give the State the
flexibility to end the contract. For example, the terms and
conditions of the contract state:
•
•

“The purchasing agency reserves the right to cancel and
terminate any resulting contract, in part or in whole, without
penalty, upon 60 days written notice to the contractor.”
“In case of failure to deliver goods or services in accor
dance with the contract terms and conditions, the Com
monwealth, after due oral or written notice, may procure
from other sources and hold the Contractor responsible for
any resulting additional purchase and administrative costs.
This remedy shall be in addition to any other remedies
which the Commonwealth may have.”

According to DOE staff and educational literature, mistakes,
however unfortunate, do occur in the testing process. When
asked about the role that these mistakes (as shown previously
in Figure 1) played in their selection decision, committee mem
bers said that had the recent scaling mistakes made by Pear
son been known during the evaluation process, it would not
have changed the result of the process itself. Neither vendor’s
proposal disclosed previous mistakes, nor did the RFP request
them to do so. Both proposals did include quality control plans
as requested in the RFP.
When asked why the most recent scaling mistakes made by
Pearson were not volunteered to the Appropriations Commit-
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tee at its October 17, 2005, meeting, the Assistant Superin
tendent for Finance who was representing DOE at the meeting
said that he was (1) focused on responding to the specific
questions asked, and (2) was not aware of the errors that had
occurred since they did not occur in his area of responsibility
and they were not a topic on which he had been briefed about
or had specific knowledge. However, the Assistant Superin
tendent for Assessment and Reporting who is responsible for
the program was at the meeting, but did not address the com
mittee.
To address future mistakes in testing, the new contract in
cludes liquidated damages for poor performance of the ven
dor, including failure to accurately replicate the scaling and
equating of the SOL tests that will result in payment of $5,000
per day for the first ten days of delay, $10,000 per day for days
11-30 of delay, and $15,000 per day beyond 30 days. The
contract also stipulates damages for delays in delivering test
materials or test scores and for security breaches resulting
from contractor negligence.
No Evidence of Undue Influence by Superintendent or Other Individuals
It appears that throughout the process, neither the Superin
tendent of Public Instruction nor others within DOE or outside
the agency influenced the evaluation committee’s decision.
When asked in separate interviews, all six committee mem
bers responded that they felt no pressure from anyone to
score the proposals a certain way or reach a certain outcome.
The file documentation indicates the superintendent was in
volved at only two points in the process: signing the request to
use a competitive negotiation process and signing the authori
zation to notify of the intent to award a contract to Pearson.
Both Cost Proposals Were Below the Budget Estimate for the Program
According to an October 26, 2005 letter from DOE to the
House Appropriations Committee Staff Director, $31,309,690
from the General Fund has been appropriated for SOL as
sessment in FY 2006. Based on the assumption that the
same amount would be appropriated in the subsequent five
years, DOE developed a six-year budget estimate for SOL as
sessment, which can serve as a benchmark for comparing the
six-year cost estimates in the Pearson and Harcourt propos
als. The six-year amount was $187.9 million.
Both the Pearson and Harcourt estimates were substantially
below the projected budget estimate. The cost estimate in the
Pearson proposal for the six fiscal years totaled $139.9 million,
or $48.0 million less than the benchmark General Fund budget
estimate. Likewise, the cost estimate in the Harcourt proposal
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was $104.3 million, or $83.6 million less than the benchmark
General Fund budget estimate and $35.6 million less than the
Pearson cost estimate. These comparisons are shown in Fig
ure 2.
As shown in the figure, both the Pearson and Harcourt cost
estimates were made at the same stage of negotiation. After
the decision to award the contract to Pearson, adjustments to
the estimated costs were made. These adjustments are
based on projections about the variable portion of the cost
proposals based on the number of tests that may be adminis
tered in the future, and would apply whether the decision was
made to award the contract to Pearson or to Harcourt. These
adjustments total $3.4 million for FY 2007 and may total as
much as $3.5 million annually for FY 2008 through FY 2011.
Figure 2
Vendor Cost Estimates Compared to Estimated, Projected General Funds
(Fiscal Years 2006 through 2011)
Source: JLARC staff analysis of October 26, 2005, DOE letter to Appropriations Committee and procurement files.
200
180
160
$17.4

Subsequent
Cost
Subsequent
Cost
Adjustment
Adjustment

140

$ Millions

120
100

$17.4

$187.9

80

$139.9
60

$104.3
40
20
0
Projected General Fund
Budget Available

Pearson Cost Estimate
After Negotiations

Harcourt Cost Estimate
After Negotiations

ELEMENTS OF THE EVALUATION PROCESS RAISE SOME QUESTIONS ABOUT
DOCUMENTATION, THE BASIS FOR THE SCORES GIVEN, AND LEADERSHIP SCRUTINY
Despite the positive elements of the process identified above,
JLARC staff identified several areas of concern. First, aside
from the consensus scoring sheet, written documentation for
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the rationale of the evaluation committee is lacking, and thus,
the primary reasons explaining overall why the committee
scored one vendor substantially higher than the other are not
recorded. Second, for some of the individual evaluative crite
ria used to score the vendors, some of the verbal rationales of
fered by the committee after-the-fact are difficult to verify.
Third, there appears to have been limited scrutiny and in
volvement of the Superintendent of Public Instruction and
Board of Education concerning the committee’s justification for
scoring and overall rationale for the selection decision.
Written Documentation Explaining the Overarching Rationale(s) and Outcome
of the Process Is Not Available
Annex 7-B (Step 9) of the DGS procurement manual states
that “the evaluators are instructed to … prepare a tentative
handwritten analysis describing the rationale leading to spe
cific conclusions on the strengths and weaknesses of each
proposal.”

The 1996 procurement
used evaluation sheets,
but the file documentation
for this procurement also
includes handwritten
analysis and comments on
the scoring sheets.

DOE’s Director of Procurement instructed the evaluation com
mittee to electronically complete scoring sheets to document
the points assigned to each vendor. These were retained as
part of the procurement file. However, the director instructed
each committee member to not write on the proposals, but
rather make notations and write questions for clarification on
Post-It® notes. Consequently, no handwritten analysis describing the strengths and weaknesses of each proposal was
created or included in the procurement file. The 1996 pro
curement used evaluation sheets, but the file documentation
for this procurement also includes handwritten analysis and
comments on the scoring sheets.
Further, according to Annex 7-B (Step 10) of the procurement
manual, “Individual committee member’s written comments
and points assigned should be included in the procurement file
once the consensus evaluation form is prepared to support
their consensus.” Some evaluation committee members could
not recall whether they had written comments, but all men
tioned they used the Post-It® notes. Neither written comments
nor the Post-It® notes are included in the procurement file.
Recommendation 1. In future procurements, DOE should
follow procurement policies and procedures by instructing
evaluators to prepare a tentative analysis describing the ra
tionale leading to specific conclusions. DOE should also col
lect and keep any written comments made by evaluation
committee members as part of the file documentation.
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At the conclusion of the negotiations and after the final evalua
tions had been completed, the DOE Director of Procurement
sent a memo to the Superintendent of Public Instruction seek
ing approval to award the contract to Pearson. A copy of this
memo is provided in Appendix D. The memo was three para
graphs long, and briefly summarized the evaluation commit
tee’s process and noted that the committee was unanimous in
its recommendation that the contract be awarded to Pearson.

The file documentation for
the 1996 procurement in
cludes a document, signed
by all committee members,
summarizing the rationale
for the selection of a ven
dor.

However, the memo does not provide an overall, summary jus
tification supporting the decision to award the contract to
Pearson. The only other documents in the file that provide jus
tification for selecting Pearson are the evaluation scoring
sheets. When asked, DOE staff contended that this documen
tation, along with the entire procurement file, represented the
facts supporting the decision to select and negotiate with
Pearson. In contrast, the file documentation for the 1996 pro
curement includes a document, signed by all committee mem
bers, summarizing the rationale for the selection of a vendor.
The lack of file documentation regarding the justification for the
award decision meant that JLARC staff had to ascertain much
of the DOE rationale for selecting Pearson through interviews
with the six committee members. Although scores were as
signed by the evaluation committee to each proposal, the file
documentation included no supporting information to justify
why the scores were provided. To avoid such issues in the fu
ture, DGS should provide more specific direction to agencies
for these types of procurements about justifying the award de
cision.
Recommendation 2. The Department of General Services
should add language to the “Agency Procurement and Sur
plus Property Manual” clarifying to agencies that a separate
memo detailing the justification for choosing a vendor is a re
quired part of procurement file documentation. When two or
more vendors are involved, the memo should specifically fo
cus on the distinguishing characteristics between the two
proposals that led to the contract award.
A memo such as the one recommended above would have
provided a consolidated document for the superintendent,
Board of Education, General Assembly, other vendors, and the
public to understand the committee’s rationale for awarding a
contract to a specific vendor. Such a memo would seem to be
especially important in competitive negotiation decisions
where many factors need to be considered in making the deci
sion, some of them less quantifiable than others. Without hav
ing an understanding of these less quantifiable factors through
discussions with the evaluation committee members, it was
difficult for JLARC staff to determine from the documentation
DOE Student Assessment Program Procurement
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alone what additional value the State was receiving by select
ing a more expensive vendor.
Two other characteristics of the scoring process, although not
currently addressed by procurement policy, make it addition
ally difficult to independently reconstruct the evaluation com
mittee’s scoring rationale for some criteria:
•
•

The sub-criteria within each criterion were not weighted;
and
Committee members made their own judgments about
what scores would mean, and assigned scores accord
ingly. In the absence of notes about their own scoring,
they generally did not appear to be able to reconstruct the
basis for their scores from memory.

For Some Categories Scored by the Committee, After-the-Fact Rationales for the Scores
Assigned Are Difficult to Verify
In light of the lack of written documentation, JLARC staff inter
viewed evaluation committee members during this review to
ascertain the rationale for the scores that committee members
assigned to the criteria used to evaluate the RFP submissions.
Two months after the completion of the evaluation process,
committee members generally had difficulty clearly articulating
the basis for some of their scores. According to some mem
bers of the committee, the committee chose the vendor that it
believed had a more clear and detailed proposal, better project
management, and a fully-developed, proven online testing
product, which they believed would mean less risk for the
State. However, it is difficult to verify some of the after-the-fact
rationales offered by committee members for some of the
scores. The following is a discussion of the findings from this
part of the JLARC staff review.
Rationale for Scoring Pearson Twice as Qualified as Har
court Is Difficult to Verify. The gap between Harcourt and
Pearson on the Qualifications of Offeror criterion was relatively
constant between the preliminary and final scoring, with Pear
son having between a 12- and 13-point advantage. This was
the largest scoring gap of all the evaluation criteria, and was
the criterion weighted the most points (30). The general de
scription of this criterion is quite broad; vendors were evalu
ated on their “qualifications for providing test development,
administration, scoring, and reporting services for large-scale
high stakes assessment systems in both paper/pencil and
online delivery modes.” In addition to this general description
of the criterion, the RFP provides four sub-criteria that the of
ferors were to address:
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•
•
•
•

Related company experience;
Offeror’s ability to provide quality services/deliverables and
meet desired schedules in prior contracts of similar scope;
Related experience and training of assigned personnel;
and
References from other clients for whom the offeror has
provided similar services.

Evaluation committee members, when asked about the ration
ale for the scoring difference, generally were either not able to
remember the specific rationale for their scores, or they cited
Pearson’s experience in other states, particularly their online
testing experience. One committee member said that Pearson
had a “mature online system” and that Harcourt’s system was
still in development. Another committee member said that
Pearson is a “proven vendor of online testing and high volume
paper/pencil testing.” One committee member stated that Har
court’s past experience in Virginia had a negative effect on the
score that this committee member gave to Harcourt.
According to Annex 7-B (Step 10) of the DGS procurement
manual, “Although the scoring of points for other than cost is a
matter of subjectivity, the committee member’s judgment must
be based on fact as presented in the proposal, ques
tion/answer conference, etc.” However, the committee mem
bers’ stated rationale for scoring Pearson twice as high as
Harcourt on the Qualifications of Offeror criterion was difficult
to verify. For example, committee members stated that one of
the major reasons for this scoring difference was Pearson’s
online experience in other states, but it is unclear what infor
mation available to the evaluation committee during its delib
erations was used as the basis for this scoring. Specifically:
•

•

•

Pearson’s executive summary indicated that in addition to
Virginia, it had done online testing in Georgia, Maryland,
South Carolina, and Florida. The proposal also noted that
it had online pilot programs in Tennessee, Minnesota,
Michigan, and Texas. However, neither the summary nor
the proposal indicated the number of students tested
online in any of the states listed. The summary to the pro
posal did note that “Virginia continues to be our model
state.”
Harcourt’s proposal indicated it had done online testing in
New York City, Oklahoma, and Mississippi. The proposal
indicated that the number of students tested online in
these states was between 448 and 47,132.
Pearson’s complete reference list that was provided to
DOE during the question and answer phase does not pro
vide any indication of whether the programs referenced
were online assessments, and although the number of
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•

•
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programs provided by Pearson is higher than Harcourt,
there is no indication of the size of each program.
The results of the nine reference phone calls made by
DOE were provided to committee members after their pre
liminary scores were developed, and the committee mem
bers had already scored Pearson 11.8 points higher than
Harcourt at this point. This means that these references
could not have been a major reason for the difference in
scores.
Further, the documentation on these reference phone calls
does not provide more substantial evidence of Pearson’s
online testing experience. The reference phone call
documentation shows that Pearson had conducted online
tests for two of the references, but shows Harcourt had
conducted online tests for two references as well. The
documentation also provides a mixed picture in general of
the qualifications of the two vendors and the other states’
satisfaction with the two vendors, and therefore does not
provide a rational basis for the major differences in the final
scores.

It appears that some evaluation committee members also
used this criterion as a “catch-all” category to capture other
factors also covered under other evaluation criteria. Specifi
cally, when asked to describe the rationale for their scores,
committee members often mentioned Pearson’s online testing
qualifications as the rationale for awarding Pearson more
points for Qualifications of Offeror. However, online testing
was also given points in the Administration, Scoring, and Re
porting category. Appendix C provides more information about
the scoring for the Qualifications of Offeror criterion.
Rationale for Test Development Score Appears Reason
able. After the preliminary evaluation, Harcourt scored 2.6
points higher than Pearson on the Test Development criterion.
However, committee members raised the Pearson score after
getting the answers to questions and receiving a presentation
from another company, Educational Testing Service (ETS),
which would do the test development under a subcontract rela
tionship with Pearson. This increase brought the two scores
nearly even at 17.7 for Harcourt and 17 for Pearson.
Efforts to Assign Scores for Administration, Scoring, and
Reporting Were Not Comprehensive. After the preliminary
evaluation, Pearson scored 6.5 points higher than Harcourt in
this criterion. Evaluation committee members, when asked
about the rationale for the scoring difference, cited the fact that
Pearson had an existing online system. The DOE committee
member with the most technical expertise indicated that cer
tain aspects of the Harcourt system raised “red flags” that led
to giving a lower score. These included several security con-
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cerns, questions about whether the system would require
more bandwidth than would be available at the school divi
sions, and the use of a third-party browser application.
After the demonstrations of the two online systems, the
evaluation committee’s final scoring dropped Harcourt nearly
two points and slightly raised Pearson’s. When asked about
the rationale for these changes, the DOE committee member
with the most technical expertise indicated that there were
several additional security concerns identified during the dem
onstration that led to Harcourt’s score being reduced.
Presentations and demonstrations from the vendors was an
optional step of the procurement process. DOE also had the
option to choose to only negotiate and have system demon
strations from a single vendor. However, the online compo
nent of this evaluation was important enough that DOE chose
to have both vendors provide a demonstration of their online
systems. The file documentation indicates that during the
question and answer process, numerous technical questions
were asked about each system, including those related to se
curity, application and infrastructure architecture, and end-user
functionality. Unlike the 2000 procurement for online SOL
testing, there was no field testing of the proposed systems.
According to DOE, this was because in 2000, DOE was un
sure of the types of technologies available for conducting
online high stakes testing, while this recent procurement was
to continue an already established online testing program.
DOE believed that given Virginia’s experience with online test
ing, field testing was not required. However, during this recent
procurement process, the Harcourt system had not been used
in Virginia and was not piloted or field tested in Virginia. This
raises questions about the comprehensiveness of the ap
proach used to understand and test Harcourt’s system.
Two other aspects of the evaluation of the vendors’ online ca
pabilities raise some concern as well. First, the six evaluation
committee members gave preliminary scores in the Admini
stration, Scoring, and Reporting criterion before any demon
strations were given of the two online systems—which would
be the primary way to administer, score, and report tests.
While both proposals did include descriptions of how the
online systems would be used for administration, scoring, and
reporting, several committee members indicated they had
questions about exactly how Harcourt’s system would work in
Virginia. One evaluation committee member indicated that
they would have liked to have learned more about Harcourt’s
system but did not. This committee member was not invited to
the vendor demonstrations.
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While evaluation committee members revised their scores af
ter the two demonstrations on a final score sheet, none of the
local evaluation committee members actually attended the
demonstrations. Rather, they were advised on a conference
call by the DOE staff that did attend the demonstrations about
the results. Second, the memo sent by the DOE Director of
Procurement to the evaluation committee members providing
them instructions about their participation on the committee in
dicated that “all committee members must be present for all
evaluation meetings (including oral presentations).” As stated
above, however, the three local members of the committee
were not present for either demonstration.
Past Performance of Vendors in Virginia Appears to Have
Played a Role in Scores for Project Management. The gap
between Harcourt and Pearson on the Project Management
criterion was relatively constant between the preliminary and
final scoring, with Pearson having roughly a 3.5-point advan
tage. Evaluation committee members, when asked about the
rationale for the scoring difference, cited the fact that Pearson
provided more detailed project planning documentation, ad
dressed the interaction among the different work activities, and
had staff with more experience doing online testing.
None of the evaluation criteria specifically addressed the past
performance of the vendor in Virginia. Further, neither vendor
provided Virginia as one of their proposal references. How
ever, it appears that past performance of the incumbent ven
dor in Virginia may have played a role, although evaluation
committee members indicated that, whenever possible, they
tried to not consider it. For example, several committee mem
bers mentioned that there had been turnover in Harcourt man
agement which had caused difficulties for Virginia in the past.
Several committee members also said that they doubted cer
tain aspects of the Harcourt proposal because of previous dif
ficulties Harcourt had in meeting certain deadlines.
Price Score Assigned According to Formula, but Consid
eration of Cost Beyond Scoring Was Limited. DOE as
signed points for the Price criterion according to the formula
prescribed in Annex 7-B (Step 10) of the DGS procurement
manual. The scoring was done by the DOE Director of Pro
curement. The price proposals were not provided to the three
local committee members, and generally not considered by the
full committee in the context of the technical differences be
tween each vendor. After the negotiations process in which
Pearson lowered its cost proposal by approximately $10 mil
lion and Harcourt lowered its proposal by approximately $2
million, Harcourt had a nearly four-point advantage.
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Although the evaluation committee members were told initially
not to focus on the cost proposals, when asked, several DOE
staff noted several concerns about Harcourt’s price proposal.
DOE staff noted an apparent inconsistency in Harcourt’s price
for FY 2007 through FY 2011 when compared to their current
contract costs for FY 2006. Under that current contract for FY
2006, Harcourt provided the paper/pencil component of SOL
assessment for $26.5 million. However, in their proposal for a
new contract for FY 2006 (the contract transition year) through
2011, Harcourt proposed doing this component and more (that
is, online and special education testing) in FY 2007 through
2011 for an average of $20.8 million per year. Harcourt’s pro
posal also included minimal transition costs to assume the
work being done by Pearson. DOE staff indicated that the
$5.7 million difference might be due to either the FY 2007
through 2011 price being underestimated, or the FY 2006
price being higher than necessary. When asked whether they
underestimated their costs for the future years, Harcourt staff
said they were willing to stand by their cost estimates.
The DOE staff on the committee and the Assistant Superin
tendent for Finance did discuss the fact that the Pearson pro
posal was below the budgeted amount for the program. How
ever, the scoring approach prescribed by the procurement
manual does not provide a way to consider the true value of
the marginal difference between cost proposals. Table 3
demonstrates this by providing hypothetical proposed costs,
evaluation points, and the consequent dollar per point differ
ence. As the table shows, the greater the disparity between
cost proposals, the higher the dollar value assigned to each
point.
Table 3
Hypothetical Illustration of the Difference in Dollars Per Price Point
Source: JLARC analysis.

Pearson Costs

Actual

Hypothetical

Difference Between Pearson
and Harcourt Proposals

Proposed
Amount
$139,947,359

Points
11.17

Points
3.83

Dollars
$35,695,610

Dollars Per Price
Point Difference
$9,329,824

209,921,039

7.45

7.55

105,669,290

13,994,736

279,894,718

5.59

9.41

175,642,969

18,659,648

419,842,077

3.72

11.28

315,590,328

27,989,472
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As stated above, DOE did score the Price criterion according
to the procurement manual. However, this was a missioncritical, high visibility, and high-dollar procurement, and there
did not appear to be any attempt by DOE to consider whether
the State was willing to pay $9.3 million for each difference in
the point score. This raises questions about the approach that
Virginia uses to score cost proposals, because without addi
tional consideration of cost beyond the scoring process, there
may not be sufficient analysis of the marginal benefit or value
the State is receiving for additional cost. However, the way
cost is addressed in Virginia’s overall procurement process
was not in the scope of this review, so JLARC staff are not
making recommendations in this area.
Limited Scrutiny and Involvement of the Superintendent of Public Instruction and Board
of Education Concerning the Committee’s Justification for Scoring and Overall Rationale
for the Selection Decision
As noted previously, a positive aspect of this procurement is
that a committee of professional staff assessed the proposals,
and there is no evidence of any inappropriate outside pres
sures upon the committee to influence their work. However,
as the procurement process concluded, it transitioned from a
contract award to a significant program decision. Conse
quently, obtaining a clear justification from the committee for
the benefit of agency leadership, as well as potentially outside
oversight and the public, appears to be important.
As such, there is a concern with DOE’s limited effort to justify
the committee’s decision. While the committee’s selection
was based on the process and criteria set at the time of the
RFP, the superintendent, and later the Board of Education,
could have been more proactive in ascertaining the underlying
basis for the scoring (and hence, the selection itself). This
would have provided several benefits: (1) it would have re
quired the committee to state the summary basis for its scoring
at a time when their recollections of the process were still
fresh; (2) it would have provided some additional assurance
that the committee could successfully defend the rationale for
its decision to an outside audience; and (3) it would have
placed the superintendent and the board in a better position to
publicly explain the underlying basis for an important depart
mental decision.
The Superintendent’s Role. The Superintendent of Public
Instruction delegated much of the responsibility for this deci
sion to the Assistant Superintendent for Assessment and Re
porting and the DOE Director of Procurement. During the in
terviews with DOE staff for this review, the procurement
director recalled that the superintendent did inquire before the
conclusion of the process about which vendors submitted pro-

DOE Student Assessment Program Procurement

19

posals. However, he said that he declined to tell her because
it could have compromised the process. He said that the su
perintendent did not press the issue further.
According to the Assistant Superintendent for Finance, in midSeptember 2005 there was a meeting at which several DOE
staff provided information to the superintendent about the con
cluded procurement process. According to DOE, this meeting
lasted for 45 minutes and was used to brief her on the process
and its outcome. However, the discussion remained at a
broad level, and did not address the underlying rationale(s) for
the committee scoring.
The superintendent indicated that at this meeting, she asked
three questions about the decision:
1. Was there a discernible difference between the scores?
2. Are there any “land mines” from the process?
3. Are the proposals realistic relative to the funding?
The superintendent indicated that she received positive an
swers to her questions, and then she approved the posting of
the award notification by signing the memo requesting authori
zation to award the contract to Pearson (Appendix D). How
ever, these questions were also not sufficient to elicit the un
derlying rationale(s) for the committee’s scoring.
The Board of Education’s Role. In this most recent pro
curement, the current board president recalls being advised
early in the process that DOE was going to issue an RFP. The
board president also recalls being advised at the conclusion of
the process that DOE had made an award decision, but that
Harcourt had submitted a letter that was being treated as a
protest. The full board never met, however, to discuss the
procurement process or the justification for the committee’s
selection. Furthermore, when asked in general terms, the
board president was not able to provide information about the
committee’s overall rationale or justification for scoring the
proposals.
Previous board meeting minutes, DOE documentation, and in
terviews suggest that the board was more involved in the 1996
procurement process. It appears this was in part because the
creation of a testing program was a significant change in State
policy, and therefore the board was involved in its role as a
policy-making board.
Generally, though, it appears that policy-making boards in Vir
ginia are removed from the procurement process. However,
there are examples from other states in which the boards of
education appear to be provided more detailed information
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about the justification for significant procurement decisions at
the conclusion of the process. A recent example is a Novem
ber 2, 2005, memo sent by the California Department of Edu
cation to the California State Board of Education providing
background and rationale for its selection of ETS to be the
contractor for their Standardized Testing and Reporting pro
gram. The memo was 13 pages long and provided a summary
of the strengths and weaknesses of each vendor proposal. It
also had attachments summarizing evaluation scores and pro
posed costs, as well as a letter from the State Superintendent
of Public Instruction recommending ETS. A similar memo and
the one described in this report’s Recommendation 2 would
serve as a potential vehicle for summarily informing the board,
school divisions, oversight organizations, and the public about
the justification for important decisions such as this recent pro
curement.
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Appendix

A

Study Mandate

This appendix includes the letter requesting that JLARC staff
conduct its review, which also includes as an attachment a let
ter sent to the Superintendent of Public Instruction.
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Appendix

Interviews Conducted by
JLARC Staff During the
Review

B

Date

Contact
1. Jo Lynne DeMary, Superintendent of Public Instruction
2. Harriet Dawson, Supervisor, Assessment and Staff
Development, Gloucestor Division of Public Schools
3. Barry Kavy, Senior Testing Specialist, Virginia Beach
Division of Public Schools
4. Deborah Swecker, Coordinator, Testing, Adequate
Yearly Progress, Shenandoah Division of Public
Schools
5. Shelly Loving-Ryder, Assistant Superintendent,
Assessment and Reporting, DOE
6. Don Marsh, Team Lead – History, DOE Assessment
and Development Division
7. Sarah Susbury, Team Lead – Test Program Administra
tion, DOE Test Administration and Implementation
Division
8. Representatives from Harcourt Assessment, Inc.
9. Tracie Coleman, Internal Audit Director, DOE
10. Lolita Hall, Team Lead – Test Implementation, DOE
Test Administration and Implementation Division
11. Linda Ramthun, Director, Budgeting and Performance
Management, Auditor of Public Accounts
12. Representatives from Pearson Educational Measurement
13. Lan Neugent, Assistant Superintendent for Information
Technology and Human Resources
14. Sharron Hunt, Director of Testing, Georgia DOE
15. Deborah Love, Office of the Attorney General
16. Wiley Rowsey, Director of Procurement, DOE
17. Dan Timberlake, Assistant Superintendent, Finance,
DOE
18. Tom Jackson, President, Virginia Board of Education
19. Jennifer Stegman, Assistant Superintendent of Account
ability and Assessment, Oklahoma DOE

November 3, 2005

Method
Meeting Phone
x

November 4, 2005

x

November 7, 2005

x

November 7, 2005

x

November 10, 2005

x

November 10, 2005

x

November 10, 2005

x

November 17, 2005
November 17, 2005

x

November 18, 2005

x

x

x

November 21, 2005
November 22, 2005

x

November 22, 2005

x
x
x

November 23, 2005
November 23, 2005
November 28, 2005

x

November 29, 2005

x

November 29, 2005

x

November 29, 2005
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Appendix

C

Additional Information on
Offerors’ Experience in Other
States and References
This appendix provides additional information on each offerors’
relevant experience in other states and their references, both
of which were part of the Qualifications of Offeror evaluation
criterion.

INFORMATION PROVIDED IN PROPOSALS REGARDING EXPERIENCE IN
OTHER STATES
The main section of the RFP that addresses the experience of
the offerors is Section 7.7: Qualifications of Offeror. This sec
tion of the RFP asks for “evidence of experience in the devel
opment, administration, scoring and reporting of large-scale,
high stakes assessment programs delivered in both online and
paper/pencil modes” and “a list of all companies and/or agen
cies for which work similar to that required by this RFP has
been completed, including detailed descriptions of the services
performed, and numbers of students tested with paper/pencil
and online tests.” This section of the RFP also asks for evi
dence of involvement with the School Interoperability Frame
work Association (SIFA).
The two offerors responded to the requirements in Section 7.7
slightly differently. Harcourt provided a one-page overview of
their experience with the dual administration of assessment
programs (online and paper/pencil testing programs), and then
provided descriptions of eight assessment programs that they
have conducted in seven other states and one large city. For
three of these clients, Harcourt administered tests online, and
they provided the number of students tested online, as re
quired.
Pearson’s response to Section 7.7 was a table that listed four
assessment programs conducted in three states. Specific de
scriptions of the work conducted in each of these three states
were included in an appendix to Pearson’s proposal. The de
scriptions provided did not clearly indicate whether the as
sessment programs were online programs, although one de
scription mentioned an “online testing pilot.” Pearson did not
provide the number of students tested online for any of the
references provided.
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Each offeror also provided descriptions of work conducted in
other states by their respective subcontractors.
Neither proposal specifically addressed scoring mistakes
make by the offerors in Virginia or other states because this
was not a requirement in the RFP. The RFP did require each
offeror to propose quality control procedures for ensuring the
accuracy of score reports, and both offerors included informa
tion related to this requirement in their proposals.
ADDITIONAL INFORMATION PROVIDED TO COMMITTEE MEMBERS AFTER THE
PRELIMINARY EVALUATION
After the proposals were evaluated and preliminarily scored by
the committee members, DOE asked each offeror to provide
DOE with a complete list of references for their large-scale
testing programs (defined by DOE as programs for which more
than 20,000 students were tested). In response to this re
quest, Harcourt provided references for 22 programs in 20
states (one of these programs is in Virginia), four programs in
four large cities or counties, and three programs for other cli
ents, for a total of 29 programs. Pearson provided references
for 36 programs in 17 states (two of these programs are in Vir
ginia), and seven references for projects where they were the
subcontractor (“publisher”), for a total of 43 programs. How
ever, neither Harcourt’s nor Pearson’s lists provide an indica
tion of the number of students tested or number and type of
tests provided, nor whether the programs included an online
testing component.
REFERENCE PHONE CALLS MADE BY DOE
As part of the proposal evaluation process, DOE called other
states to obtain references for each offeror. Based on the
complete client list described above and the references pro
vided in the initial proposals, the Assistant Superintendent for
Assessment and Reporting selected four states to call for each
offeror, and one state for Pearson’s main subcontractor, ETS.
In selecting a sample of the references to be contacted, DOE
used the following guidelines: 1) states/districts that had largescale, criterion-referenced testing programs such as Virginia’s,
and 2) programs whose contracts included handscoring of re
sponses to writing prompts and online delivery of tests. The
state of Minnesota, where Pearson had an issue with scoring
mistakes in 2000, was not called as a reference for Pearson.
A DOE staff person called each of these states to obtain in
formation on the types of work each offeror performed,
whether this work included web-based (online) assessments,
how well deadlines were met, and the general level of satisfac-
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tion with each vendor (in terms of deliverables, quality control,
and types of problems encountered). DOE asked each state a
specific question on their level of satisfaction with the quality
control procedures used by the contractor, which appears to
be an attempt to determine whether the contractor made scor
ing mistakes in other states. In response to this question,
most of the states made general comments on their level of
satisfaction with the contractors’ quality control procedures.
However, two states made more specific comments. One of
Pearson’s references said there have been “a few incidents
that the state was not pleased…” and one of Harcourt’s refer
ences said that Harcourt “sent a data file for AYP [adequate
yearly progress] that was not correct, the state had to com
pletely redo the file.”
The DOE staff person who made the phone calls provided
handwritten notes on the results of the calls to the committee
members during the two-day evaluation meeting in Richmond.
This meeting took place after the committee members had de
veloped their preliminary scores, and the committee members
had already scored Pearson 11.8 points higher than Harcourt
at this point.
The comments from other states were mixed, with each offeror
receiving both positive and negative comments from other
states. Representative examples of positive comments, taken
directly from the DOE staff person’s notes, include the follow
ing:
Pearson
• “Very responsive; project manager very good with
keeping up with deadlines.”
• [Web-based delivery] is a “new area for the state, but
Pearson has been very helpful and knowledgeable
about online testing because of experience in Virginia.”
• “The state has been very satisfied with the deliverables
from Pearson.”
Harcourt
• “Web-based testing has worked very well; very few is
sues.”
• “Very satisfied” with quality control procedures. “The
contractor seems to use a high level Q.C. process;
very rarely do materials need adjustments when they
are reviewed by state staff.”
• “Very well satisfied with program manager, staff as
signed and national consultant.”
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Representative examples of negative comments, taken directly
from the DOE staff person’s notes, include the following:
Pearson
• “Sub-contract arrangement has been difficult; many of
the problems seem to be around the subcontractor.
Pearson has a very top-down management structure;
staff assigned to work with [the] state typically not able
to make decisions, [they are] not allowed to work di
rectly with [the] contractor (ETS) which creates lots of
problems—miscommunications; procedures not fol
lowed as specified in contract, etc.”
• “On the issue of online assessment, it has been very
challenging. Many of the problems have been in their
QC process.”
• “Have had a lot of glitches, but Pearson has work[ed]
through the glitches.”
Harcourt
• “The last two years had problems in the area of pro
gram management.”
• “Late delivery of score reports in 2003; the state
worked with the contractor to improve procedures
which did work better.”
• Web-based assessment was “successful, but painful;
not satisfied with security procedures.”
In an interview with JLARC staff, the DOE staff person who
made the calls stated that that there were some “positive and
negative comments about both.” She said comparing the two
was difficult because the other states were using the vendors
for different things, and had different programs. She said be
cause of this that one “can’t make a fair judgment just based
on these conversations.”
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Appendix

D

DOE Memo Approving
Intent to Award
This appendix includes the memo signed by the Superinten
dent of Public Instruction approving the posting of notification
of intent to award the contract.
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Appendix

E

Agency Response

As part of the validation process, State agencies are given the
opportunity to comment on an exposure draft of the report.
Appropriate technical corrections resulting from comments
provided by DOE have been made in this version of the report.
This appendix includes DOE’s written response.
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