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VEMORANDUM

TO The Honor abl e Vincent F. Callahan, Jr.
The Honorable Kevin G M|l er

FROM Philip A Leone:§)>4'///'

SUBJECT: Review of Gubernatorial Separation Authority

At its May 2001 neeting, the Joint Legislative Audit
and Revi ew Commi ssion directed staff to conplete a study of
the Governor’s authority to provide separation packages for
agency heads and gubernatorial appointees. This letter
report addresses that nandate.

Sumary

There are no evident restrictions on separation
packages that can be provided by the Governor to agency
heads and ot her gubernatorial appointees. The Governor has
broad powers in the areas of personnel and finance |aid out
in the Constitution of Virginia, the Code of Virginia, and
t he annual Appropriation Act. Nothing in these sources of
authority can be construed as limting the Governor’s
authority to provide separati on packages or severance pay.
This lack of limtation, conbined with existing statutory
authority and precedent, essentially nmeans that the only
constraints on the Governor in this area are his judgnent
and public opinion.
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Governors’ uses of separation packages have varied
sonmewhat, but nobst have appeared reasonable. A few
packages revi ewed by JLARC staff appeared to be generous --
even questionable -- when conpared to the usual packages
t hat have been provi ded. Based on the overall practices
of Virginia Governors to date, however, there appears to be
no conpelling reason to restrict the Governor’'s flexibility
inthis area. |If the General Assenbly wishes to limt the
Governor’s authority in this area in order to preclude the
occasi onal questionabl e separation package, it will need to
do so with legislation. Several options for consideration
are presented at the end of this report.

Background for this Report

I n August of 2000, the Director of the Departnent of
M nority Business Enterprise resigned during reviews of the
agency’s finances by the State Police and the Auditor of
Public Accounts. At the tinme of the resignation, the
Director received a severance and consulting package val ued
at approxi mately $50,000, nore than half of the Director’s
$90, 000 per year salary. The Director had served for
approximately two years. The package was reported w dely
and criticized in the press. Several |egislators requested
that the Chairman of the Joint Legislative Audit and Revi ew
Commission initiate a study of the situation. At its
Novenber 2000 neeting, the Conm ssion directed its staff to
broadly “revi ew gubernatorial authority to establish agency
head separation packages” as opposed to a specific review
of a particular separation package. The Conm ssion
reiterated its support of the study at its May 2001 neeting
and directed a staff report in June.

During the 2001 Session of the General Assenbly,
several bills were introduced that woul d have clarified and
limted gubernatorial authority in this area. This
| egi sl ati on ranged fromelimnating severance packages
(HB2837) to providing up to sixteen weeks of severance pay
(SB 848 and HB 1757). Al of these bills failed. In
addi tion, Appropriation Act |anguage was included in the
House version of budget anendnents that would have limted
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severance benefits to appointees of the Governor to those
benefits available to full-tine State enpl oyees (lItem 4-
6. 03#2h). As an Appropriation Act was not passed, this

| anguage al so fail ed.

Sources of Gubernatorial Authority to Establish Separation
Packages

The Governor’s authority to establish separation
packages for gubernatorial appointees is based on extensive
per sonnel and budgetary powers provided to the Governor in
the Constitution of Virginia, the Code of Virginia, and the
Appropriation Act. |In addition, past practices dating back
at least as far as the adm nistration of Governor MIIs E.
Godwi n, Jr. have established extensive precedent. The first
explicit reference to separation packages for gubernatori al
appoi ntees is found in a nmenorandum si gned by Gover nor
Godwi n on Novenber 29, 1977. Mreover, there are no stated
restrictions on the Governor’s authority in this area. This
| ack of restriction, coupled with the Governor’s broad
per sonnel and budgetary authority gives the Governor
extensive flexibility to tailor separati on packages as he
sees fit.

Article V, Section 7 of the Constitution of Virginia
states that “The Governor shall have power to fil
vacancies in all offices of the Commonwealth for the
filling of which the Constitution and | aws nmake no ot her
provision.” In addition, Article V, Section 10 provides
the Governor with broad powers to appoint and renove State
of ficials.

810. Appoi ntnment and renoval of adm nistrative

of ficers. — Except as may be otherw se provided in
this Constitution, the Governor shall appoint each

of ficer serving as the head of an adm nistrative
departnment or division of the executive branch of the
governnment, subject to such confirnmation as the
General Assenbly may prescribe. Each officer

appoi nted by the Governor pursuant to this section
shal | have such professional qualifications as nay be
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prescri bed by |law and shall serve at the pleasure of
t he Governor.

The Code of Virginia further enhances the Governor’s power

I n personnel matters. Section 2.1-113 of the Code
specifies, “The Governor shall be the Chief Personnel
Oficer of the Coormonwealth. He shall direct the execution
of this chapter.” This section of the Code references the
Governor’s uses of his personnel powers with such terns as
“at his discretion” and “as he sees fit,” making it clear
that he has considerable flexibility in personnel matters.
Later, 82.1-114.2 of the Code enunerates powers and duties
of the Governor including the power to “establish and
adm ni ster a conpensation plan for all enpl oyees, and nake
such anmendnents thereto as may, fromtine to tine, be
necessary.” This broad, general authority — coupled with

t he absence of any relevant restrictions — suggests that

t he establishnment of separation packages for gubernatorial
enpl oyees is consistent with his rather extensive powers in
t he personnel area.

JLARC staff discussed the Governor’s authority to
establish separation packages with officials at the
Department of Planning and Budget, the State Conptroller,
the Secretary of the Commonweal th, the Governor’s Deputy
Chief of Staff, and other know edgeabl e executive and
| egi sl ative branch officials. Al were in agreenent that
the Governor had broad authority to establish separation
packages for gubernatorial appointees. None of the
officials interviewed by JLARC staff could cite any
restrictions on the Governor’s authority to establish
separati on packages.

On the question of the amobunts of such packages, none
of the officials interviewed by JLARC staff could identify
any restrictions of anount. Wen asked if the Governor

could theoretically direct a severance package of a mllion
dollars, all these officials answered that they knew of no
restrictions of anmount. When asked if an official’s

annual salary could be construed as an upper limt, they
generally said no, that severance was different from sal ary
and so could theoretically exceed even the appointee’s
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annual salary. The sole limtation referenced by anyone
was that funds would have to be available from sone source.
In every case reviewed, funding was said to have been

provi ded by the agency in which the agency head or
gubernat ori al appoi ntee served.

Were funding not available fromthe appointee’s
agency, the Governor (or his appointee, the Director of the
Department of Planning and Budget) has sufficient authority
under the general provisions of the Appropriation Act to
provi de funding for separation packages from ot her sources.
Specifically, 84-1.02 authorizes transfers “up to a total
of 15 percent of the total appropriation ..for a closely
and definitely rel ated purpose.”

In the case of the separation package for the Director
of the DVBE, funds were provided fromthe agency budget.
Three quarters of the severance paid was fromthe
Conmmonweal th Transportati on Fund and one quarter was from
General Funds. (This is roughly proportional to the fund
sources in the agency’s appropriation in the 2000-2002
Appropriation Act, Item #120.)

No Attorney Ceneral opinions on this subject have been
identified. The Director of JLARC requested on May 18'"
that the Attorney CGeneral provide “any Attorney General
opi nions on the subject of the Governor’s authority to
provi de separation packages” as well as any requests for
opinions on this subject. To date, none have been
provi ded. Absent a reply to this request, JLARC staff put
this question to several legal authorities. None were
aware of any opinions on this subject, nor were staff able
to identify any directly applicable court cases. One case
brought to the attention of JLARC staff (Small v. Burnette,
1991) upheld the Governor’s power to reduce a faculty
menber’s salary despite the plaintiff’s signed contract for
a greater anount.

The Current Governor’'s Use of Separation Packages

According to information provided to JLARC staff on
June 1, 2001, the current Governor has had 109
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gubernat ori al appoi ntees | eave State service fromthe
begi nning of his tenure through May 1, 2001. O these,
four were deaths and are not included in this analysis.
Sevent een departing enpl oyees recei ved no severance

what soever. The typical severance package was one nonth’s
pay, which was provided to 46 separating appoi nt ees.

Anot her 17 recei ved conpensation equivalent to | ess than
one nonth’s pay and 25 received conpensati on of nore than
one nonth’s pay. O these 25, five enployees received
separati on conpensati on equivalent to nore than three
nont hs pay.

Wiile a typical appointee sinply received a
conpensati on package consisting of a nonth of salary, sone
packages consi sted of conpensation that included paynents
toward retirement (9) and life and health insurance (12),
or conpensation value in sone formof |eave (annual, sick
or conpensatory tinme). A total of 21 separating enpl oyees
were afforded sone type of |eave conpensation

O the five enpl oyees who received over three nonths
conpensation value, two received slightly nore than three
nont hs val ue, and three received fromsix to eight nonths’
conpensati on value. One of the three high val ue packages
was provided to the fornmer director of the DVBE, a
situation that has been widely reported. The DVMBE director
recei ved three nonths separation pay and was kept on the
payrol | an additional three nonths to “provide support
during transition.” The total value of the package was
$49, 061. 40.

One of the other high-val ue packages invol ved an
agreenent between the separating agency head and the
governing board of the Virginia Resources Authority. This
package (valued at $64, 025) was negoti ated during the
previous Governor’s adm ni stration and was inpl enented at
t he begi nning of the current adm nistration. The other
agreenent (valued at $80, 966) involved keeping a forner
Superi ntendent of Education on the payroll in |lieu of
severance “to provide support during transition” and to
conduct a study on rural schools.
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When all 105 departures are eval uated, the average
conpensati on package provided anmounts equal to
approximately 1.10 nonths of sal ary val ue per enpl oyee.
This anobunt is conparable to the | owest anount (four weeks
pay) that a separated enpl oyee woul d receive under the
Workforce Transition Act. A separating classified enpl oyee
could al so receive the value of sone unused |leave. (In 21
cases, separating gubernatorial appointees were provided
some conpensation for unused | eave.)

Gubernatorial appointees interviewed on this subject
were generally supportive of providing the Governor with
the maxinmumflexibility to tailor separation packages
according to his best judgnent. Sone long-term State
enpl oyees serving as gubernatorial appointees noted that
they woul d personally fare nmuch better under the provisions
of the Workforce Transition Act, but thought gubernatori al
flexibility in this area should be preserved.

According to sone executive branch personnel, the
ability of the Governor to offer separation packages is
val uabl e both at the beginning and the end of his term
One cabinet secretary stated that the decision to take an
appoi ntive position was extrenely stressful, “a period of
I ncredi ble anxiety.” The Secretary stated that the absence
of a separation package woul d “di scourage people from
stepping up to the plate and taking an appointive position
and al so di scourage people fromstaying until the end of a
term” The Secretary noted that agency heads and
Secretaries are not permtted to accrue |eave. The
separation package was one way of addressing this
limtation, he said.

Several explanations were given in defense of the
provi sion of the few unusually generous packages. [In one
case, a package was defended by a senior staff nenber on
the basis that the experience with the agency head was a
drain on gubernatorial tine and resources and it was
necessary “to allow the Commonwealth to nove on.” Anot her
generous package was defended on the grounds that the
agency head had enpl oyed | egal counsel and the package was
essentially a settlenment. Such packages are relatively
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rare, and — without getting into the specific personnel
ci rcunst ances surroundi ng them — did not appear to be of
sufficient magnitude or regularity to require a najor
change in policy.

Conpari son with Gubernatorial Separation Packages in
Previ ous Adm ni strations

According to long-tine State enpl oyees, nost Governors
of Virginia have authorized relatively nodest separation
packages for agency heads and ot her gubernatori al
appoi ntees. There are various rationales for the provision
of severance. One rationale for such separation packages
I's that appointees of the Governor are exenpt fromthe
Virginia Personnel Act. Because of this exenption,
gubernat ori al appointees are not eligible for the
separation benefits available to classified enpl oyees.

In 1977, Governor MIIs E. Godw n, Jr. authorized “for
appoi ntees of the Governor serving on a full-tine basis,
severance pay upon term nation of appointnent equival ent
to, but not in excess of, one nonth’s salary at the
establ i shed annual rate.” As recently as the Allen
adm ni stration, the Governor used the Godwi n nenorandum as
the basis for providing separation paynents of one nonth’s
sal ary.

The 1977 Godwi n nmenorandumis reported to have been
general ly used by Governors since that tine. It was also
reported to JLARC staff that one Governor provided
separati on bonuses of one nonth's salary to individuals who
stayed until the end of the term This was said to have
been done as an incentive to keep sufficient staff through
the transition period until the end of the term Muny
adm ni strati ons experience a high | evel of turnover towards
the end of an admnistration. A 1998 JLARC report The
Secretarial Systemin Virginia State Governnent noted that
new Governors replace al nost all cabinet nmenbers and nany
agency heads. Subsequent to Governor Wlder's term
Governor Allen replaced 75 percent of agency heads during
the first year of his term |In addition, nost staff in the
Governor’s office are replaced. Knowi ng that they are



MVEMORANDUM
June 11, 2001
Page 9

unlikely to be reappointed by a new Governor, nany

appoi ntees begin | ooking for new jobs during the |ast year
of an adm nistration. Separation paynents are viewed both
as a neans of retaining staff until the end of the

adm ni stration and as a neans of hel ping appoi ntees who are
likely to | ose their jobs.

Governor G lnore’'s Chief of Staff issued the nost
recent separation policy to adm nistration agency heads on
March 16, 1999 (“Policy for ‘At-WIIl Positions’”). This
policy states that “severance pay is one nonth’s pay, and
any variances fromthis nust receive prior approval from
the Chief of Staff.” As noted earlier, there have been
some variances fromthis policy, but the typical separation
paynment remai ns one nonth’ s pay.

Nor mal Severance for Cl assified Enpl oyees

Prior to the passage of the Wirkforce Transition Act
(WFA) in 1995, there was no system of severance for State
enpl oyees. Enployees term nated from State service were
all owned to cash out annual | eave bal ances and sick | eave
bal ances up to limts in the Appropriation Act. It is
probabl e that agenci es made sone all owances on a case- by-
case basis. For exanple, sone agency heads may have kept a
term nated enpl oyee on the payroll for a week or two after
being informed of their separation. The nature of such
i nformal severance activities is beyond the scope of this
revi ew.

Under the provisions of the Wirkforce Transition Act
of 1995, classified enployees are eligible for a
“transitional severance benefit” that is directly tied to
the enpl oyee’s |l ength of service. Under the provisions of
this act, enployees are eligible for such a benefit if they
“are involuntarily separated fromtheir enploynent with the
Conmonweal th.” The WA states:

The purpose of this chapter is to provide a
transitional severance benefit, under the conditions
specified, to eligible state enpl oyees who are
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involuntarily separated fromtheir enploynment with the
Commonweal th.  “Involuntary separation” includes, but
Is not limted to, termnations and |ayoffs from

enpl oynent with the Commonweal th, or being placed on

| eave W thout pay-layoff or equivalent status, due to
budget reductions, agency reorganizations, workforce
down- si zi ngs, or other causes not related to job
performance or m sconduct of the enployee, but shal

not include voluntary resignations. § 2.1-116.20 Code
of Virginia.

Benefits under the Wrkforce Transition Act are
available principally to full-tine enpl oyees of the
Conmonweal t h whose positions are covered by the Virginia
Personnel Act. The act provides for the paynent of between
four and thirty-six weeks of salary, depending on the years
of service of the enployee. Agency heads are exenpt from
these provisions. |In addition, agency heads do not
accunmul ate | eave. Consequently, nost agency heads are only
eligible for whatever severance the Governor determnes to
provide them (Statutory provisions do exist in 851.1-
155.1 of the Code for appointees who have over 20 years of
service to receive early retirement fromthe Virginia
Retirement System “upon attaining age fifty” if they are
“involuntarily separated from service...”)

Gubernatorial practice seens to have varied fromthe
provisions of the WIAin two main regards. First, the
Governor seenms to have followed no firmrules on the
anounts of severance paid. The typical anount paid,
however, is a little over one nonth’s pay, which is roughly
conparable to the | ower end (four weeks pay) of the WA
Second, the Governor has given severance pay to persons who
have left State service under conditions that woul d not
al ways qualify under the provisions of the WIA.  For
exanpl e, severance pay has been given both to persons
voluntarily leaving State service (e.g. to take another
job) and to persons whose performance did not neet the
expectations of the Governor. It should be noted that
whil e such cases would not qualify for WA, classified
enpl oyees | eavi ng under such circunstances woul d be
eligible to cash in unused leave. It addition, it is
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possi bl e that sone m ght benefit frominforml separation
arrangenents, such as being left on the payroll until the
end of a pay period.

Concl usi ons and Options for Consideration

Governors of Virginia have no restrictions on their
authority to provide separati on packages to appoi nt ees.
For the nost part, packages provi ded by Governors have been
nodest, the nost frequent being the provision of one or two
nonths’ pay. |In a few cases, however, nore generous
severance paynments and acconpanyi ng consulting contracts
have rai sed questions about the lack of Iimtation on the
Governor’s authority. As a result, |egislation was
I ntroduced at the 2001 Session of the CGeneral Assenbly to
prohibit or Iimt severance paynents by the Governor.

The magni tude and frequency of a few unusually
generous packages may not be sufficient reason for
substituting binding guidelines for the Governor’s
judgnment. Moreover, prohibiting the Governor from
provi di ng reasonabl e separati on packages to agency heads
coul d create hardshi ps for appointees and could provide a
di sincentive for qualified individuals to serve in a
position that will likely end with the Governor’s term

The absence of the ability to provide separation
packages mght contribute to what JLARC found in its 1998
study The Secretarial Systemin Virginia State Governnment
to be an already weak transition process. For a CGovernor
to provide any kind of safety net to nost of his
appoi ntees, the appointee nust |eave during the sitting
Governor’s term A new Governor would have little
i ncentive to provide severance to the appoi ntees of a
former Governor. Appointees of the departing Governor
woul d have little incentive to stay in a tenporary capacity
to help the new Governor with transition activities. As
one high I evel appointee told JLARC staff “it’s a four year
term but really after three years you have to start
| ooki ng.”
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Addi ti onal accountability in the area of separation
packages coul d be achi eved without |imting gubernatorial
flexibility or prohibiting the Governor from providing such
packages. Alternatives for increased accountability could
I nclude requirenments that the terns of separation packages
be subject to regular audit or regularly reported to the
Chai rmen of the Senate Finance Conmmittee and House
Appropriations Conmttee. Were the General Assenbly to
determ ne that gubernatorial flexibility and authority are
t oo extensive, guidelines could be established for the
anounts of severance allowable. Options to address the
i ssues raised in this report and a brief explanation of
each are detail ed bel ow

Option 1. Retain the Status Quo. Wiile the Governors of
Virginia have virtually unlimted flexibility in the

provi sion of separation packages, they have rarely used
their authority in an unreasonabl e manner. Several

guesti onabl e packages have been provided in different

adm ni strations, but the occurrence of such packages has
been rare. The typical package has been one nonth’s
severance pay. An advantage of the current systemis that
it allows the Governor the flexibility to address speci al
needs of individuals as he sees fit. Limtations would
renove sone of the Governor’s flexibility in this regard.
Moreover, limtations on the anmount of pay provided coul d
theoretically be circunvented by all owi ng departing agency
heads to stay on the payroll after their actual departure,
provi di ng consulting contracts, providing performance
bonuses, or other nechanisns that would be difficult to
noni t or.

Option 2. Apply the Provisions of the Wirkforce Transition
Act (WIA) to Gubernatorial Appointees. CGubernatori al

appoi ntees are currently excluded fromthe provisions of
the WTIA. The provi sion of severance paynents has been one
way in which Governors have attenpted to provide sone

enpl oynent security to appointees. Separation packages
have al so been used to encourage high-level staff to stay
until the end of a Governor’s term Amendnent of the WA
to i nclude gubernatorial appointees would have the positive
effect of rewarding long-term State enpl oyees who took the
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ri sks associated with accepting an at-will position. It
shoul d be noted, however, that sone long-term State

enpl oyees woul d recei ve substanti al separati on packages.
For exanple, a cabinet secretary with 18 years of State
service, receiving a salary of $128,479, could receive a
WFA benefit of $88,947. |In addition, application of the
WA could [imt gubernatorial flexibility in cases of
short-term appoi ntees or in the renoval of problematic
enpl oyees. Further, the WA does not permt severance
paynments to individuals | eaving State governnent to take
ot her j obs.

Option 3. Allow Gubernatorial Flexibility within Specified
Paraneters. Under sone bills introduced during the 2001
Session, the Governor would be limted to a set anount of
severance pay he could provide (i.e. no nore than sixteen
weeks pay). A 16-week restriction would have reduced
paynments to only three of 109 enpl oyees whose separation
packages were revi ewed by JLARC staff. Should such a

provi sion be adopted, it is possible that overall paynents
to gubernatorial appointees would increase. Further, it is
uncl ear what effect such a provision m ght have on

appoi ntees seeking a | arger anmount through litigation.

Options for Inproving Accountability

Option 4. Regular Reports of Separation Packages. The
General Assenbly could require that terns of gubernatori al
separati on packages be reported in witing to the Chairnen
of the House Appropriations Conmttee and Senate Fi nance
Conmttee. This requirenment could include a provision that
the Conptroller or other disbursing authority (in the case
of a consulting contract or simlar arrangenent) determ ne
that certain conditions have been net prior to naking any
di rected paynents or issuing any contracts for services.
Such a provision would not limt gubernatorial flexibility,
but woul d pronote accountability.

Option 5. Regular Audits of Separation Packages. The
General Assenbly could require that the terns of
gubernat ori al separation packages be docunented in witing
and subject to regular review by the Auditor of Public
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Accounts. The Auditor of Public Accounts could report to
t he General Assenbly on any packages that appeared
excessive or did not appear appropriate in sone other
regard.

rKkj
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Mr. Philip A. Leone, Director

Joint Legislative Audit and Review Commission
Suite 1100, General Assembly Building
Richmond, VA 23219

HAND DELIVERED
Dear Mr. Leone:

Thank you for the opportunity to review the Exposure Draft of your commission’s report
on its Review of Gubernatorial Separation Authority in advance. We do not wish, at this time, to

provide any comment.

Again, thank you for your consideration. Please let me know if I can be of any further
assistance to you or your staff.

Sincerely,

Diie D Dz

Anne P. Petera
Secretary of the Commonwealth
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