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Preface

House Joint Resolution 397 of the 1991 Session directed JLARC to
review the Virginia Administrative Process Act (VAPA). VAPA is the act which
generally governs the regulatory proceedings of State agencies. It provides for public
participation in the regulatory process, as well as certain forms of executive, legislative,
and judicial review of regulatory actions.

Issues raised in the study mandate included the efficiency and effectiveness of
the Act and the meaningfulness of public participation under the Act. Aninterim JLARC
report on VAPA was published in January 1992. This final report contains the staff
findings and recommendations from a review of VAPA.

The JLARC review indicates that the effectiveness of VAPA is limited because
it frequently does not apply toregulatory activity, and because there are executive branch
compliance problems. Also, State agencies could do a better job of explaining the basis,
purpose, substance, and issues of their regulations, and frequently do not provide
estimates of regulatory impact as statutorily required.

This report recommends a curtailing of the use of certain VAPA exemptions, and
encourages executive branch compliance with VAPA requirements. It also contains a
number of recommendations topromote meaningful public participation in the rulemaking
process and to promote fairness in the case decision process.

Throughout the review, a subcommittee of JLARC met to receive public input
and consider the policy implications of JLARC staff work. A subcommittee reportand two
draft bills endorsed by the subcommittee are provided in Appendix E. The first bill is an
omnibus bill that incorporates several revisions to VAPA. The second bill provides for a
suspension of regulations by joint executive and legislative action.

On behalf of JLARC staff, I would like o express our appreciation for the
cooperation and assistance provided by the Registrar of Regulations, State agency
regulatory coordinators, and the respondents to the JLARC staff surveys of Virginia
associations, local governments, and administrative law attorneys.

Paliitace

Philip A. Leone
Director

January 15, 1993
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Administrative process acts are devel-
oped to deal with the practical need of
delegating certain law-making authority to
adminisirative agency expertise, while struc-
turing the exercise of that authority. The
required structure or process is {0 serve as
a substitute for detailed substantive guid-
ance from the legislature, allow for public
input into agency decisions, and thereby
help legitimize the resulting regulation.

The Virginia Administrative Process Act

(VAPA) is the act which generally govemns

the regulatory proceedings of State agen-
cigs. The Act applies to agency rulemaking
and case decision processes. Hulemaking
is the process by which an agency davelops,
receives inpul on, and promulgates a regu-
lation. Case decisions ocoyrwhen greguia-
tion is applied to individual cases, such as
the granting or revoking of a license or

- permit. VAPA provides for public paricipa-

tion in the reguiatory process, as well as
cerlain forms of executive, legisialive, and
udicial review of agency actions.

JLARC stalt were directed by House
Joint Resolution 397 of the 1991 Session to
study whether amendments to VAPA are
necessary. Specific issues raised in the
study mandate include the efficlency and
effectiveness of the Act, and the meaning-
fulness of public paricipation in the reguia-
tory process.

There are wo major findings of this
seport. First, VAPAdoesnotappearioplace
artundue burden on agencies, and could be
strengthened to meet cerain cbiectives.
Second, there have been compliancs prob-
fems in meeling existing requiremeanis thatl
appear 1o be due o a lack of knowledge,
priority, or effort rather than to any uneea-
sonableness of the requiremenis.,

VAPA provides a great deal of agency
discretion over regulatory matters, including
the conduct of the process to promulgate the
regulations. A reason for a degree of cau-
tion in restricting agency discretion is that
some resinctions could mpair administra-
tive efficiency. However, there are areas in
which too much agency discretion or compli-
ance problems can negatively impact the
achisvement of other important goals, such
as overall effectiveness, public paricipe-
fion, and faimess.

This reportsummary highlights somaof
the key ways in which agencies curently




exercise high levels of discretion that ap-
pear to be problematic. The General As-
sembly may be interested in modifying the
currentlevel of discretion to achieve various
objectives.

Executive Order Published Only Recently
Agencies have a greater degree of dis-
cretion if they are not compelled to comply
with existing VAPA requirements. The Gov-
ernoris required by VAPA o have an execu-
tive order for the review of regulations. An
executive order was published on Novem-
ber 30, 1992 — three years into the admin-
istration. Some agencies indicate that they
were foliowing the terms of the previous
administration’s executive order.

The lack of an executive order may
contribute to confusion and a lack of compfi-
ance inmeeting VAPA requirements among
agenciles. For example, timeframe and pub-
lication requirements of VAPA are not ai-
ways met, Also, agencies seldom provide
estimates of the impact of their regulations
as required by VAPA (see figure below).
There s no question that formany proposed
regulations, it is difficult to provide an accu-
rate estimate. However, in many cases, it
does not appear that agencies are making a
good faith effort to provide the required
information.

Recommendation. The administra-
tion should review its work processes forthe

review of regulations, to ensure uniform
compiiance with the Administrative Process
Act. Consideration should be given to des-
ignating one stalf person in the Govemor's
office, the administrative secretariat, or the
Department of Planning and Budget to over-
see agency compliance with the Administra-
tive Process Act.

Recommendation. Agencies should
submit proposed regulation submission
packages that include the estimated impact
‘with respect to the number of persons af-
fected and the projected cost for the Impie-
mentation and compliance thereof,” as re-
quired by VAPA.

VAPA Frequently Does Not Apply

VAPA'’s ability to dictate the process to
be used to promulgate reguiations is re-
duced by the use of exemptions to its provi-
sions. There are Instances where exemp-
tions are justified. However, JLARC analy-
sis of 1990-91 data indicates that VAPA
applied to only a minority of regulations (see
figure, top of next page).

Areas of concem with regard to VAPA
exemptions include total agency exemp-
tions and the high usage of emergency
regulations. The granting of total agency
exemptions Is discouraged by APA litera-
ture because blanket exemptions can be
overly broad, and this appears to be the
case with some of Virginia's total exemp-
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Proportion of Regulations
Subject to and Exempt from VAPA

During 1990-91 Regulatory Year

tions. Emergency regulations in Virginia are
ovenised. In 1990-91, the ratio of VAPA
reguiations to emergency regulations was
only 1.6 to 1.

Recommendation. The General As-
sembly may wish to consider eliminating or
further restricting the use of lotal agency
exemptions, andlimiting the use of the emer-
gency reguiation process lo situations with
imminent danger to public health or safely.

VAPA Requirements Are Limited
Although regulations take an average
of about 12.7 months to develop and pro-
mulgate, the key procedural requirements
of VAPA are faifly limited in scope and
appearreasonable. Forexample, asshown
In the figure at right, VAPA requirements
govern about one-third of average
rulemaking time; aimost two-thirds of aver-
age rulemaking time is accounted for by
other factors, such as the time required by
the agency to develop the regulation. Some
of the burden associated with VAPA may be
due to paperwork and other concems sur-
rounding the transmittal of documents that
are part of the process, and lead times for
publication. Efficiency goals for nulemaking
might be promoted if some of the paperwork
and publication leadtimes could bereduced,
but this is a technical matter and not a flaw
in VAPA itself. Efficiency goals could be

promoted within VAPA, by clarifying VAPA
provisions on regulation development and
the need for public hearings.

There are areas in which VAPA and
current agency public participation guide-
lines may not require enough to adequately
promote public participation or achieve other
goals. This report suggests a number of
areas in which the General Assembly may
wish to amend VAPA to address these limi-
lations.

Recommendation. To promote ad-
minjstrative efficiency, the General Assem-
bly may wish to amend VAPA to allow agen-
cies lo begin drafting regulations early in the
process, and o clanfy that oral proceedings
are not always required.

Recommendation. To promote public
participation, the General Assembly may
wish to amend VAPA to: provide for petition-
ing for rulemaking, provide for petitioning for
an initial public hearing and for a second
hearing on substantive changes, require a
minimum 30-day comment perniod prior to
the fiting of the proposed regulation, and
require agencies lo provide comments on
participation to the public.

Recommendation. The General As-
sembly, in consultation with the executive
branch, may wish to consider whether the

Proportlon of Average
Rulemaking Timeframe
that is Discretlonary

VAPA Requirements
(3.0 months)

/ Imphied VAPA
Rulemaking Time
(1.6 months)




potential vaiue of agency public participa-
tion guidelines justifies an effort 10 seek to
systematically improve them, orifthey should
be eliminated. I a decision is made to
improve them, then minimum standards for
theirorganization and subject matters should
be developed and pubiished in the Register
Manual,

Eiecled Officials Cannot Stop a
Hequiation Except by Staiute

Under VAPA  a regulation may become
effective in Virginia despite legislative and
Govemor objections. A provision in VAPA
for a legislative commitiee suspension of a
regulation until the General Assembly could
consider a velo resciution was eliminated
subsequent!oa 1282 Virginia Attorney Gen-
eral opinion and the 1983 decision of the
U.5. Supreme Court in the Chadha case on
the constitutionality of the federal lagislative
veio,

Chadhais influential but not conitrolling
at the stale level. The likelinood that a form
of a "veto” by elected officials could survive
a constitutional chalienge depends on the
specific terms of that veto provision and the
interpratation of the state courts. It appears
that the form of expanded review most likely
to survive a constitulional challenge would
enable a standing legislative committee, with
the Govemnor's concurrance, to suspendthe
regulation’s effective date until the next ses-
sion. Then the regulation would become
effactive unless a bill were passed by the
(General Assembly and signed by the Gover-
nor to stop it. There are a number of states
that provide for a suspsension of the effect of
regulations until the legisiature can meet.
Howevaer, it is notcertain how Virginia courts
would rule on the constilutionality of such a
provision i challenged,

Recommendation. The Generagi As-
sembly may wish lo consider whether it
wanls to amend VAPA to provide a mecha-
nism for legislative and executive suspen-
sion of the effective date of regulations,

v

Agencies Have Substantial
Power in Case Decisions

Case decisions are made to implement
regulations on a case-by-case basis. For
exampile, case decisions may involve grani-
ing, revoking, or defining the terms of per-
mits and licenses held by husinessss, pro-
fessionals, or others. VAPA containg some
procedural requirements for the conduct of
case decisions.

Agencies or boards have considerable
authority in case decision matters. Forex-
ample, in disciplinary matters, it is often the
agency/board staff that do the investigalory
work. The agency/board decides, inconsul-
tation with the Attorney General's office,
whether o instigate a case decision pro-
ceeding. The agency/board may in many
instances conduct the hearing and render
the final decision. In other instances, an
agency may, pursuant 1o VAPA, employ an
independent hearing officer to conduct the
hearing and make a recornmendation. How-
ever, the agency/board may disregard the
hearing officer's recommendation.

Because case decisions can affect the
reputations and livelihoods of individuals or
businesses, it is important that every rea-
sonable effort is made by agencies and
boards to define the process and the rules to

.be foliowed, and to be consistent, fair, objec-
tive, and timely in their application. The

evidence available suggests that agencies
and boards generally attempt to exercise
their case decision authority responsibly.
However, there are some problem areas
and instances when the process or agency
implementation does not appear o do a
good job of achieving faimess and effi-
ciency goals.

Recommendation. The General As-
sembly may wish to amend VAPA fo ad-
dress certain case decision issues, inciud-
ing requiring agenices 1o provide consistant
access o informal hearings, establishing
continuance policies, providing an opportu-
nity for parties to commeni when ali deck-
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slon-makers were nol present at prior hear-
ings, adopting rules providing the basis for
making case decisions to the extent practi-
cable, considering alternatives (o the cur-
rent hearing officer system, and promoling
timely decisions.

Judiciat Review Affords Priority
to Finality of Agency Decisions

The terms and implementation of judi-
cial review in Virginia places a high priority
on the finality and stability of agency deci-
sions. A survey of administrative law attor-
neys found that 86 percent agreed with a
statement that “judicial review as imple-
mented in Virginia provides a high degree of
stability and finality tc the fact-findings of
administrative agencies.” Consistent with
common administrative law practice, VAPA
places the burden of proof upon those com-
plaining of agency action. Also, with regard
to findings of fact, the test is not of the
ultimate accuracy or correctness of the
agency, but rather with whether there is
“substantial evidence in the agency record”
upon which the agency could have reason-
ably reached its conclusion.

There are, however, a number of more
controversial ways in which judicial review is
restrictive or deferential to agencies. With
regard to environmental matters, basic
agency laws supersede VAPA and limit
standing (access to court review) 1o owners
of potentiai discharge sites. This has led to
some controversy, asitappearsthatthereis
a lack of recourse when it is believed that
permits have been granted unlawfully and
the permittee is creating oris aboutto create
environmental damage.

Also, the courts have declined o inter-
venewhen it has been allegedthat agencies
have sought to apply unpromulgated requ-
lations, or are about to deprive individuals of
due process rights in a case decision pro-
ceeding. And unlike the Commonwealth's

general policy in litigation In favor or discov-
ety, discovery is not provided for in case
decision proceedings or in judicial review of
case decisions. Perhaps as a nel conge-
quence of these restrictions, 58 percent of
administrafive law attoreys indicated dis-
agreement with the sfatement that “judicial
review as implemented in Virginia provides
a high degree of profeciion o the publicfrom
potentially arbitrary or capridous agency
case decisions.”

While the lendency of the sysiem fo-
wards stability and finality of agency deci-
sions seems clear, the desirabilily of the
current approach is primanly a policy or
value judgemeant. This report provides rec-
ommendations suggesting policy oplions the
General Assembly may wish to consider it it
wishes o increase judicial review from i3
currently restrictive levels, One issue thatl
appears the General Assembly must ad-
dress during the 1993 Session s the polen-
tial impact of federal Clean Air Act require-
ments on Virginia's standing provisions in
the basic law of the Alr Board,

Recommendation. The General As-
sembly may wish fo consider optiong 1o
expand access 1o judicial review, pariicu-
farly in the environmental area. An ffem of
particular prionty for consideration is the
potential impact of the federal Clean Air Act
on Virginia standing requirements for judi-
cial review,

Hecommendation. The General As-
sembly may wish to amend VAPA [o provide
for judicial review of persons claiming the
unlawlulness of unpromuigated or defacto
agency rules. The General Assembly may
also wish to consider amending VAFA 1o
authorize courts fo enjoin adminisirative
hearings if there are reasonably supported
claims of due process concems, and o
provide for discovery during the case decr-
sion process or in judicial review of VAPA
appeals.




Table of Contents

Hi.

INTRODUCTION - : " ]
Virginia’s Administrative Process Act (VAPA) v §
Virginia’s Regulatory AFEnCIBe .. eereeresinaerns e ianeeesesraen 7
FLARD BBVIBW i iecemiiic s e cvessevaans e scaesessrarsaesesnssssasaeensn s sseerrassemsntasss g
RITLEM NG PROCESS ISSUES i5
Rulemaking Actions Subject to VAPA Are in a Minority ..ovvvicviicnnin i6
Significant Process Choices Are Left 1o Agency Discretion ........veeinnninne. 22
Agency Public Participation Guidelines Are Inadequate .....oovvivvveciiecnnn. Z4
Rulemaking Provisions Should Be Strengthened .ovvvviiniiiciiiicineve e 29
Expanded Heview Powers for Elected Officials Could Be Considered ......... 36
RULEMARKING: IMPLEMENTATION ISSURES 45

Executive Order Published Only Becently o 45
Timeframe and Publication Requirements Are Not Always Met................. 47
Agencies Do Not Publish Estimates of the Impact of Their Regulations ... 48

Some VAPA Exemptions Appear to be Misused ..o 5%
Definitions Are Needed of “Basis, Purpose, Substance and [ssues” (... 57
RULEMAKING: PUBLIC PARTICIPATION IBSUES.....coue . gl
Public Knowledge of Regulations Could Be Expanded .ooooiiiiviiiin . 62
Public Participation is Sometimes Meaningful ... 63
Public Confidence that Comments Are Considered Could Be Higher ......... 867
CASE DECIBION ISSUES....cvcvveeeee . i
Informal Proceedings Are Not Consistently Available .o 18
Agencies Need Scund Continuance Policies ..o 74
Opportunities to Comment May Be Unreasonably Restricted ..................... 80
Hearing Officer System Has Some Problems oo 81
Decigions Hely Too Often on Unpromulgated Rules .oovvciiiininiivenn 84
Decisions Are Not Always THDely s eesveeeisasenrnnaan 88

{Table of Contanis continnies)




Table of Contents

(Continued)
Page

V1. JUDICIAL REVIEW ISSUES. - v - arens 89
Access to Court Review Could Be Inereased ...oooooevvieeeieineieeeecveen 90
Courts Could Review Agency Use of Unpromulgated Regulations.............. g8

Courts Could Review Due Process Concerns Prior to Conclusion of
Ca80 DIOCIBIONE ....civivi e iiieirie s iecse et eeessistrstaesesesasasinsnsseersesorsseesarareasanersesnes 99
Disgcovery Could Be Allowed in Case Decisions or in Judicial Review ...... 100

APPENDIXES - cvsvne ares orassrsossusnnssunasesseneas RO1




i. Introduction

The federal government and all state governments in the Uinited States have
administrative process acts. An administrative process act is the law that structures the
making and implementation of regulations by government agencies. Repulations are
rules of general application that are made by governmental boards or agencies, have the
force of law, and affect the rights or conduct of people.

At the federal level of government, an administrative process act was enacted
in 1948, North Dakota was the first state toenact an APA  in 1941, Since then eachstate
has adopted statutes governing the process used by its administrative agencies.

Virginia enacied its first statuies o regulate administrative processes in 1544,
but these statutes did not constitute 3 unified act. The siatules were replaced in 1952
with the CGeneral Administrative Agencies Act of 1952, This Act was subsequently
replaced by the Virginia Administrative Process Aol in 1975,

Administrative process reguiremenis have significance for a number of reasons.
Perhang fivst and foremost, provess cgn affect substance. The process used can affect
what facts or arguments are brought to the regulating agency’s attention, and affest the
regulatory outcome, The proces: requirements help determine the balance that igstruck
between the opportunities, rights, and responsibilities of regulators, the regulated, and
the public.

ey

In addition, the process can alfect the “legitimacy” of regulatory decision-
making, Publicconfidence and willingness to cbserve regulations may be increased if the
public has a sense that all interested parties were meaningfully consulied in the
development of a regulation, and that the repulation is implemented consigtently.

The Virginia Administrative Process Actis the act which generally governs the
regulatory proceedings of State agencies in the Commonwealth., The Act applies to
agency actions during the development, promulgation, and application of regulations,
and provides for public participation in the regulatory process.

VIRGE

B ADMINISTRATIVE PROCESS ACT

The current Virginia Administrative Process Act (VAPA) consists of sechions 9-
5.14:1 t0 8-6.14:25 of the Code of Virginia. 1t sets forth a four-part basic structure for the
administrative process. The Act provides for eertain exemptions from its reguirements,
and provides for execuiive, legislative, and judicial review of agency actions. I also
mandates certain steps or proceedings that must be followed by agencies in taking
administrative actions.

et




Basie Structure of the Administrative Process

VAPA distinguishes between rules or regulations and case decisions. Aruleor
regulation is defined as:

any statemant of general application, having the force of law, affecting
the rights or conduct of any person, promulgated by an agency in
accordance with the authority conferrved on it by applicable basic laws.

A case decision is defined as;

any agency proceeding or determination that, under laws or regula-
tions at the time, a named party..[is] (1) in viclation of such law or
regulation or (i) in compliance with any existing requirement for
obtaining or retaining a license or other right or benefit,

An ezample may help illusirate this distinction. An agency ig engaging in
rulemaking when it adopts a statement providing for the granting of licenses to all
individuals who meet certain criteria specified in the statement. After adoption of the
statement as a rule or regulation, an agency is making a case decision when it determines
whether or not a particular individual qualifies for such a license, or whether or not a
particular individual has committed sbuses such that the license should be revoked or
suspended or some penally assessed.

VAPA provides an administrative process with a four-part siructurs, as it
provides for two rulemsaking components and two case decision components. The
rulemaking components are informational proceedings and evidential hearings. The
case decision components are informal fact finding and provisions for “litigated” (con-
tested) issues,

Rulemaking: Informuotional Proceedings. Informational proceedings
under VAPA involve agency actions to obtain general views, data or arguments on a
proposed regulation from the public. VAPA provisions relative to informational proceed-
ings are contained in §9-6.14:7.1 of the Code of Virginia. An agency must give interested
parties an opporiunity to provide input on a proposed reguiation, orallyorin writing. The
proposed regulation must be published at least 60 days prior to the last date for oral and
written submittals from the public. Unless required by other law, agencies nre not
required by VAPA to hold hearings on the proposed regulation. An agency may elect to
hold a public hearing even though not required.

Bulemaoking: Use of Evidential Hearings. In rare cases, the conduct of the
informational rulemaking proceeding just described may not be deemed sufficient. Atits
discretion or as required by law, an agency may conduet evidential hearings to receive
evidence ag provided for in VAPA by §8-6.14:8 of the Code of Virginia. At the hearing,
“the agency or one or more of itg [designated] subordinates” shall preside and may
administer oaths. The proceedings are to be recorded verbatim. The agency may
promulgate the regulation only after a finding of fact that sustains the regulation.




Case Decisiona: Informal Fact Finding . The two components just discussed
relate to the process for adopting a regulation. VAP A also provides processes for apencies
to follow in making case decisions that arige in implementing a regulation after it goes
into effect, such as in making decisions about granting or revoking licenses or permits.
Informal fact finding, and litigated issues as digcussed in the next section, are two
methods provided by VAPA 1o resolve these cases.

Informal fact finding, set forth in §8-6.14:11 of the Code of Virginia, involves an
effort to reach consent on an informal basis between the agency and 3 pariy affected by
an agency regulation. VAPA provides certain rights to affected parties: to have
reasonable notice of the informal conference or proceeding; to be present or have counsel
or other qualified individuals present to present data, arguments, or proof’ to have notice
of the contrary facts that are in the possession of the agency; to receive a prompt decision;
and to be informed in writing of the factual basis for the agency decision.

The agency reaches a decigion through this informal fact finding process. [fihe
affected party wishes to further challenge the agency’s decision, it may hitigate the izsus.

Case Decisions: Litigafed Issues. 1f a matter ig pot resolved at the informsl
fact finding stage, then a formal hearing may be held. Under §9-6.14:12 of the Code of
Virginia, litigated issues are taken before a hearing officer for the formal faking of
evidence, (For some agencies with boards, informal and formal heavings may be
conducted by members of the board). Hearing officers ars selected on a rotating basis
from a list of attorneys preparcd by the Executive Secretary of the Supreme Court.
Recommendations of the hearing officer are not binding on the agency, however.

Key Features of the Act

In addition to the basic structure, there are seversl features of VAPA that
should be noted. These features include: exemptions from provisions of the Act (specified
in the Act); public participation guidelines (PPGs); executive and legislative review of
regulations; and judicial review of agency rulemaking and case decisions.

Exemptions from VAPA Provisions. A listing of exemptions to VAPA i
provided in §9-6.14:4.1 of the Code of Virginia. The section currently provides for 48
exemptions to all or part of VAPA. Some of these exemptions exempt entities; others
exempt specific types of regulatory action.

Examples of entities sxemnpted include: the General Assembly, the Courts, the
Department of Game and Inland Fisheries, the Virginia Housing Development Avthor-
ity, and State educational institutions. Examples of exempted actions include thoese
related to elections, prison inmates, rules for the conduct of lottery games, agency orders
or regulations fixing rates or prices, regulations which establish or prescribe internal
agency organization or operation, and regulations which an agency finds are necessary
due to an emergency situation,




In cases of emergency, the agency is to state in writing to the Governor the
nature of the emergency. With approval from the Governor, the agency may adopt the
emergency regulation, but the effect of such regulations is limited to no more than 12
months.

Public Participation Guidelines (PPGs}. Section 9-6.14:7.1 of the Code of
Virginia requires that agencies develop and use public participation guidelines. These
guidelines are promulgated as regulations. They are intended to provide agency
procedures for the solicitation of input from the public throughout rulemaking, including
methods for the identification and notification of interested parties.

Executive and Legislative Review of Regulations. VAPA provides for
executive and legislative review of proposed regulations. The Act requires Governors to
set forth by executive order the procedures that will be used to review all proposed
regulations that are subject to the Act. The Act also requires that these procedures
include the following three elements:

(i} review by the Attorney General to ensure statutory authority for
the proposed regulations;

{(i1) examination by the Governor to determine if the proposed regu-
lations are necessary to protect the public health, safety and
welfare; and

(iii} examination by the Governor to determine if the proposed regu-
lations are clearly written and easily understandable.

The Governor is to provide comments to the agency prior to the completion of the
public comment period. According to the Act, the agency may adopt the regulation
without change despite the Governor's recommendations for change. If substantial
changes are made to the regulation from its proposed to final form, then the Governor
may suspend the process for 30 days to require the promulgating agency to seek
additional public comment on the changes made. Upon publication of the final regulation
inthe Virginia Register of Regulations (the official State document on regulatory activity,
also referred to as the Register), the Governor has the opportunity to forward any
objections during a 30-day adoption period.

Legislative review is through the standing committee of each house of the
General Assembly that deals with matters related to the content of the proposed
regulation. During the promulgation or final adoption period, the standing committees
may meet and file an objection to the regulation. Within 21 days from the receipt of the
legislative objection, the agency must file a response to the objection with the Registrar,
the objecting committee, and the Governor.

Judicial Review of Agency Rulemaking and Case Decisions. For “any
person affected by and claiming the unlawfulness of any regulation, or party aggrieved
by and claiming unlawfulness of a case decision”, §9-6.14:16 of the Code of Virginia




provides a right to judicial review. Although VAPA exempts the “grant or denial of public
assistance” from its case decigion provisiong, VAPA extends the right of judicial review
to agency decisions involving the grantor denial of aid to dependent children, Medicaid,
food stamps, general relief, auxiliary grants, or state-local hospitalization. However,
challenges to agency decisions cannot be made on the issues of the standards of need or
the amount of payments L%zﬁt have been estabhshed for public assistance programs.

- Court %ﬁiﬁ{?ﬁﬁ may %«e matxtuted__ in any_court of competent jurisdiction”, and
may be appealed to higher courts. In case decision matters, the review is based on the
evidential record of the agency, The review is conducted to consider whether there is
svidernce i the agency record to support the case decision.

Steps in the Hulemaking Process

Figure 1 shows a graphic from the Virginia Register Form, Style and Procedure
Manual, (s handbook developed by the Virginia Code Commission and the Registrar of
Hegulations, hereafter referred to as the Register Manual, which guides agencies
through the process), illustrating the normal sequence of the administrative process for
developing and promulgating aregulation. Asshown, to comply with most agency public
participation guidelines, the firsi step is to provide notice that a regulatory action is
intended. The agency submiis a form to the Registrar describing the purpose of the
proposed action and identifying a deadline date by which written comments from the
public must be recéived. The deadline date is established based on the agency’s public
pariicipation guidelines. Based upon the form from the agency, a Notice of Intended
Regulatory Action {(NOIRA) is then published in the Register.

Onee the agency has developed a proposed regulation, it then submits a
proposed regulations package, that includes a notice of comment form. This package
provides the information that is necessary to publish the proposed regulation pursuant
to §9-6.14:7.1 of the Code of Virginia. It includes a summary of the regulation; a
statement of basis, purpose, substance, issués and impact of the regulation; and a copy
of the propoged regulation. Proposed regulations are filed with the Department of
Planning and Budget and the Governor’s Office when the regulations are filed with the
Hegisirar,

The next sieps in the process are the closing and publication of the Register,
which is issued every two weeks. Close dates, or deadline dates for the submission of
material for publication, oceur at two week intervals. Publication dates are 19 days after
the close date, The Begister and the Register Manualidentify the Register close dates and
publication dates for the year.

The proposed regulation is published in the Register in accordance with §9-
6.14:7.1 of the Code of Virginia, and the public comment period begins. The agency may
hold a public hearing. A notice of comment will appear in each issue of the Register until
gither the public hearing date or a 60-day minimum comment period has elapsed,
whicheverislater. The requirement for a 60-day period during which comments may be
subimitied 18 contained in the Code of Virginia.
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With the publication of the regulation in the Register, a period of executive and
legislative review also begins, The Code of Virginia requires that the Governor comment
on the proposed regulation prior to the completion of the public comment period. The
standing committees of the General Assembly may also file an objection to the proposed
regulation during this phase of the process.

If the agency adopts the proposed regulation, the agency then files the adopted
regulation with the Registrar and the adopted regulation is published in the Register.
The Code of Virginia requires a minimum 30-day final adoption period that begins with
the publication of the final regulation in the Register. As discussed previously, under
certain circumstances the Governor can suspend the regulatory process at this point, or
the Governor or the legislature can file an objection. As provided in §9-6.14:9.3 of the
Code of Virginia, however, regulations may take effect even over executive or legislative
objections if the 21-day extension period and/or the Governor’s suspension of the process
has ended, and the promulgating agency has not withdrawn the regulation.

VIRGINIA’S REGULATORY AGENCIES

Virginia has many agencies that are empowered to promulgate regulations. A
few of these agencies are located outside of the executive branch, as independent
agencies. These agencies include the State Corporation Commission (SCC), the Depart-
ment of Worker's Compensation (the Industrial Commission), the State Lottery Depart-
ment, and the Virginia State Bar. The SCC, for example, promulgates numerous
regulations. However, most of the regulatory activity of the independent agencies has
been exempted from VAPA. The focus of this discussion will be on regulatory agencies
in the executive branch of government.

Figure 2 identifies the number of regulations on file with the Registrar, based
on the 1990-91 Administrative Law Appendix {a document which lists agency regula-
tions). The regulations were inventoried by secretarial area within the executive branch.
In terms of quantity of regulations, three of the eight secretariats account for the bulk of
the regulations (73 percent). These secretariats are the Health and Human Services
Secretariat, with the largest number of regulations, followed by the Economic Develop-
ment and Natural Resources secretariats.

With regard to regulatory agencies, there are 75 executive branch agencies with
public participation guidelines on file with the Registrar. Public participation guidelines
are required of agencies which promulgate regulations and are not fully exempt from
VAPA processes.

Table 1 provides data on the 12 executive branch agencies with the greatest
number of regulations in effect and on file with the Registrar. These 12 agencies account
for 702 of the 1,008 executive branch regulations on file, or about 70 percent.
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*Excludes the regulations of independent agencies, such as the State Corporation Commiszion, the Industrial
Commission, the State Lottery Depariment, and the Virginia State Bar.

Source: JLARC staff analysis of the 1990-91 Administrative Law Appendix for regulations with discretely
identified VR (Virginia Register) numbers.

Thus, while there are many agencies with at least one regulation, only a few
agencies have the bulk of regulations. Data on the number of regulations identifies some
of the major regulatory actors. It should be kept in mind, however, that the number of
regulations does not necessarily indicate extent of regulatory activity or impact. Tosome
degree, the number of regulations is influenced by agency decisions on whether to have
many regulations each with few components, or a few large regulations with many
components. For example, the Air Pollution Control Board had only three listed
regulations, but one of these regulations is a major regulation with many components.
Because of its scope, portions of thig regulation are frequently revised through the VAPA
rulemalking process.




Table 1

Executive Branch Agencies with the Most Regulations

in Effect and Filed with the Virginia Registrar

Number of
Department of Medical Assistance Services B4
Department of Socigl Services 83
Department of Labor and Industry 76
Marine Besources Commission® 71
Department of Tazation 53
Department of Agriculture and Consumer Services 60
Department of Health 59
State Board of Education 54
Btate Water Control Board 44
Department of Commercs 34
Department of Game and Inland Figsheries ** a7
Department of Health Professions 42

*Partially evempiod from VAPA rulemaling provisions under §2.8.14:4.1,
#*Lully exempted from VAPA ralemaling provisions under §8.6.14:4.1 of the Code of Virginia.
SBource: JLARC staff snalyais of the 190091 Administrative Low Appendix.

JLARC REVIEW

The mandate for this study is House Joint Resolution 397 from the 1991 General
Assembly Session (Appendizx A} The mandate requests JLARC to study whether
amendments are necessary to the Virginia Administrative Process Act. Specific isgues
raised in the study mandate include the efficiency and effectiveness of the Act, and the
meaningfuiness of public participation in the regulatory process.

A subcommittes of JLARC was formed to receive public input and to consider
the policy implications of JLARC staff work. The JLARC subcommittee held a public
hearing and six subcommittee meetings prior to the publication of this staff report.

Study Approach

An important starting assumption was that the study should focus on VAPA
proceases for adopting and implementing regulations. The study is a process study - not
a study of the adequacy, quality, or impacts of existing regulations.




Comments at the JLARC subcommittee public hearing, the study mandate, and
JLARC staff background research were used to define principal issues for the study. The
following issues were developed and enumerated in an interim report of this study issued
in January 19582,

(1) Is there adequate dissemination of information regarding agency regula-
tory activities under VAPA?

{2) Does VAPA promote meaningful public participation?

(3) Do boards, commissions, and agencies make use of information received
from the public when formulating final regulations?

{4) Canthe administrative process be made more efficient, without sacrificing
guality of input?

(5} Are agencies and other state officials complying with the requirements of
VAPA?

(6} Does VAPA provide for appropriate executive and legislative review of
agency rulemaking?

{7y Does VAPA provide appropriate conditions for the resolution of cases
through the case decision process?

(8) Do Virginia statutes provide an adequate basis for court review of agency
actions?

(9) Are current exernptions to the Act necessary, sufficient, and used appropri-
ately?

A combination of qualitative and quantitative methods were used to address the
study issues. The quality of an administrative process, or what would constitute an
improvement o it, can in part be examined by considering the perceptions and experi-
ences of those who have been involved with the process. Accordingly, surveys were sent
to local governments, associations, and administrative law attorneys; and interviews
were conducted with State agency personnel.

In addition, however, an objective for the study was to examine the process and
perceptions with systematic data collection and analysis activities. There have been few
empirically-driven studies of administrative processes. For this study, subatantial data
were collected on two key elements that play a major role in rulemaking: process
timeframes and public participstion.

In many cases, VAPA policy issues relate to perceived tradeoffs between

administrative efficiency (accomplishing rulemaking with some speed) and public input
{allowing opportunities for public participation in rulemaking). Claims are made, for
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example, that the rulemaking process takes too long, or that public comments ave ignoved
by agencies once proposed regulations have been published. This report provides data
that indicste how long the rulemaking process takes 8t each of the various stages, a0
problem areas can be specifically identified. This report also provides dats, basedon a
sample of regulations, on the amount of public comment received and the extent of agency
changes consistent with public comment.

Hesenrch Activitias

Humerous research activities were completed in JLARC 8 review of the =ff-
ciency and effectiveness of VAPA. These activities included conducting 2 public meeting
on the VAPA process, structured interviews, document reviews, mail surveys, and
content and data analvees.

Public Meeting. A public meeling was held by the JLARC subcommiiies on
the Virginia Administrative Process Act on Beplember 9, 1991, The main issue aress for
the public hearing were {hoge cutlined in the JLARC study mandate. Eight speasers
addressed the subcommittee. Bix of the speakers also submitted written materials. In
addition, written comments were received from three additional sources shortly after the
public hearing was held.

Structured Inferviews. Structured interviews were held with numercus
individuals concerning the VAP A nrocess. Staff of the Attorney General’s Office (GAG)
were interviewed concerning the role of OAG ag legal counsel to agencies regarding the
Act, the statutory responsgibilities of the OAG within the Act, and 3 number of opinion
guestions on the operation of the VAPA process, The Registrar was interviewed
numerous times throughout the study, focusing on the Regisirar's role in the VAPA
process, interactions with regulatory agencies, and the availability of information.

Interviews were also conducted with staff of State agencies on the VAPA
process. Stafl of four agencies were interviewed broadly about the VAPA repulatory
process, while staff of 12 agenices were interviewed concerning specific rulemaking
actions which the agencies finalized during the 1980-91 regulatory vear. In addition, the
Executive Secretary of the Supreme Court was interviewed concerning the use of hearing
officers in VAPA case decision procesdings,

Document Reviews. A wide variety of documents were used in thisstudy. The
Code of Virginia was used extensively. The Register was also frequently used. Copissof
the Eegister were examined for information regarding both past and present rulemaking
and case decision activities. JLARC staff also examined the Register Manuel issued by
the Code Commission. The 1983 and 1985 reports of the Governor's Regulatory Heform
Advisory Board were studied, as well as selected State agency documents, legal publica-
tions, and court opinions.

The 1981 Uniform Law Commissioners’ Model State Administrative Procedure
Act (MSAPA) was reviewed, as was Stafe Adminisirafive Rulemaking, by Arthur Eaxl
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Bonfield, a professor of law at the University of lowa. Bonfield’s work discusses the
rationale of various provisions in the 1981 MSAPA, and compares it to the federp] APA,
the 1961 MSAPA, and state APAs,

Mail Surveys. There were two mail surveys completed for this stady. The first
survey dealt with the VAPA rulemaking process and was sent to all 136 Virginia local
governments and o 426 Virginis bueiness, professions!, trads, and civic associntions.
The survey had two sections. The firgt section asked about respondent experiences and
views with regard to certain aspects of the State regulatory process, while the second
section asked for respondent views on the Register. A total of 218 associations (61
percent) and 87 localities (64 percent) regponded to the survey.

The second survey dealt with VAPA case decision and judicial review provisions.
The survey was mailed to 198 members of the Virginia State Bar ar Virginia Bar
Association adminisirative law sections. A total of 97 attorneys reasponded 1o the survey
(49 percent;. Of these altormeys, 37 reported experience with VAPA case decision or
judicial review issues snd were included in the analysis. The other respondents were
predominately invoived in administrative law practice st the federal level or beiore
agencies excluded from VAPA, such as the State Corporation Commission,

Content and Dote Analyees. There were four maincontent and data analvses
completed by JLARC staff: an analysis of rulemaking limeframes; a comparison of State
agency public participation guidelines (PPGs); an examination of the meaninghi ﬁnggg aﬁ‘
public participation; and an analysis of agency statements on the basis, purpose
substance, issues, and impact of their regulations.

The timelrame analysis involved uaing the Regisfer to determine how long it
tockeach regulation proposed or finalized during the 1990-8 1 regulntory vear to complete
the rulemaking process. All 217 regulations were tracked using the Regisfer to identify
the date when each of the nine steps in the rulemaking process occurred. The dats were
verified with each agency involved. The amount of time between each step was then
caleulated and totalled for each regulation. This procedure allowed the caleulation of
both the average amount of time between each step in the rulemaking process and the
overall average rulemaking timeframe. The Hegister was glso used in 5 similar manner
to determine the average emergency regulation timeframe for the 19906-91 regulatory
year.

For the analysis of State apency PPGs, JLARC staff reviewed the content of 75
PPGs to assess their level of specificity and consistency, Each PPG was examined for its
provisions acress ten diffsrent factors to determine if esch factor was: (1) aflirmatively
addressed or required; {2) inconclusively addressed or optional; or (3) negatively ad-
dressed or not addressed. JLARC staff developed a graphic summarizing the resulis of
this analysis, and developed a measure to guaniify the relative degres of consistency
across all agencies and by seerstariat.

T'o asgess the meaningfulness of public participation, JLARC staffcollected and

analyzed the rulemaking history of 33 regulations that were finalized during the 1580-
91 regulatory year. The specific objective of the analysis was to gssess the scope of public
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comment during rulemaking, the scope of substantive change to proposed regulations,
and the relutionships between process factors, public comment, and substantive change.

JLARC staff collected dats on process factors, such as whether advisory groups
were uged, and transcripts or copies of oral and written comments, The remarks of the
130 commenters on the proposed regulations were analyzed, in terms of requests for
change or endorsements by regulatory section (there were 718 sections). The content of
the proposed regulations were compared by section tothe contentofthe final regulations,
and substantive changes by section were identified. A comparison by section of
cormmenter input and substantive changes made provided quantified data that could be
used to asgess the impact (meaningfulness) of public participation.

JLARC stafl also analyzed the content of 217 statements by agencies of the
basis, purpose, substance, issues, and impact of their regulations. These slatements
were published in the Register in proposed or final form during the 1950-91 regulatory
year.

This analysis had two objectives. The first obiective was toexamine the content
of the statements of basis, purpose, subsiance, and issues to determine if they provide
useful information to the public in a consistent manner. The statements thst failed o
meet the criteria for usefulness were identified, and calculated ag 3 percentage of all
statements,

The second objective waz to assess overall agency conmapliance with VAPA
requirements regarding the reporting of the estimated impact of regulations. VAPA
requires that agency statements address the number of persons affected znd the
projected costs of both implementation and compliance of all promulgated regulationg.
Statements that failed to provide this information were identified, and also caleulated ag
a percentage of all statements.

RBeport Organization

This report examines the efficiency and effectiveness of the Virginia Admings-
trative Process Act. Chapler | has provided an intreduction 1o VAPA, an overview of
Virginia's execuiive branch regulatory apencies, and a discussion of the JLARC study
mandate and approach.

The next three chapters of the report examine VAPA rulemalking issues.
Chapter II addresses rulemaking process issues, or issues swirounding the specific
provigions {or lack of specific provisions) in the Act. Chapter {11 addresses implementa-
tion issues, such as compliance with VAPA requirements, and Chapter IV addresses
public participation issues,

The final two chaplers relate to activity that generally ocours after adoption of
regulations. Chapter V discusses case decision issues, or agency decision-making in
applying regulations. Chapter VI discusses issues pertaining to judicial review of
rulemaking and case decizions,

e
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II. Rulemaking: Process Issues

VAPA provides a set of procedures that are intended o generally regulate the
rulemaking activity of administrative agencies. Several questions surrounding these
procedures were identified for this study:

(1) When and to what extent are regulations subject to VAPA rulemaking
procedures?

(2) When VAPA does apply, does it comprehensively regulate rulemaking
procedures, or does it leave significant procedural choices to agency discre-
tion?

(3) Are current rulemaking procedures adequate to provide clarity, consig-
tency, and openness to public participation?

(4) Should VAPA rulemaking procedures be strengthened?

(5) Does VAPA provide an adequate procedure for the review of regulations by
elected officials?

The study analysis indicates that during the 1990-91 regulatory year, only 35
percent of regulations were subject to VAPA process requirements. Further, when VAPA
does apply, it leaves significant process choices to individual agency discretion. Gener-
ally, its requirements do not appear to impose an undue burden upon regulatory
agencies. In fact, VAPA currently leaves broad flexibility and discretion to agencies,
possibly to the detriment of achieving greater understanding by agency personnel and
the regulated public of the ground rules and expectations for promulgating reguiations
and for public participation.

Many process choices, such as petitioning for rulemaking, the use of advisory
groups, the timeframe for notifying the public of the intent to regulate, or whether or not
tohold hearings, are addressed, ifat all, in agency public participation guidelines (PPGs).
An assessment of agency PPGs indicates that they are frequently vague, inconsistent
statewide and within secretarial areas, and do not uniformly encourage public participa-
tion.

Not only does VAPA provide substantial discretion to regulatory agencies over
process choices, it also provides limited powers of review of agency regulatory actions by
elected officials. During the early 1980s, VAPA provided for a legislative veto of
regulations by joint resolution. This was eliminated due to concern withits constitution-
ality following a United States Supreme Court ruling on the constitutionality of the
congressional veto. Under the current VAPA, neither the Governor nor the General
Assembly can prevent an agency regulation from being promulgated. They can fils an
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objection, which requires an agency response and may postpone the publication of the
regulation by 21 days. The General Assembly can enact a law in the following legislative
session, with the Governor’s signature, to negate the regulation. However, in the interim
the regulation will have had the effect of law.

RULEMAKING ACTIONS SUBJECT TO VAPA ARE IN A MINORITY

VAPA sets forth procedures on what State agencies must do, and what they
cannot do, in promulgating regulations. However, the Act also provides for certain
exemptions from its provisions.

In assessing VAPA, it is important to consider the amount of rulemaking
activity to which VAPA applies, and the amount of activity which is exempt. One of the
criticisms of the previous administrative process act in Virginia (the General Adminis-
trative Agencies Act) was that it was “so riddled with general exceptions of agencies and
subjects that there is very little left for it to relate to.” This concern was stated in the 1975
report by the Virginia Code Commission that originated VAPA.

Proportion of Regulations Subject to VAPA Rulemaking Provisions

JLARC staffreviewed the status attached to the 417 final regulations that were
published in the Virginia Register of Regulations during the 1990-91 regulatory year. Of
these regulations, 148 (35 percent) were subject to VAPA, and 269 regulations (65
percent) were exempt.

Table 2 shows the results of this assessment in additional detail. The table
provides: (1) the combined result across all eight secretarial areas of Virginia govern-
ment, (2) sub-totals for the three most active rulemaking secretariats as well as the
“other” five secretariats, and (3) the results for Virginia's independent agencies. Virginia
has three independent agencies, the SCC, the Department of Workers’ Compensation,
and the State Lottery Department, which are not organized into any secretariat. Of these
three agencies, the SCC is exempt, and VAPA also exempts rules for the conduct of
specific lottery games from its provisions.

Because all 60 of the regulations of the independent agencies were exempt,
within the secretarial areas the proportion of regulations subject to VAPA is higher than
the overall average. That is, 41 percent of the regulations in the secretarial areas were
subject to VAPA, compared to the overall average of 35 percent. This still means that
within the secretarial areas, exemptions are frequent, or about six of every ten regula-
tions finalized during 1990-91.

: The “other” secretariats (Administration, Education, Finance, Public Safety,
and Transportation) collectively had the highest proportion of regulations subject to
VAPA, with 72 percent. The Economic Development Secretariat also had more than half
of its regulations, 57 percent, subject to VAPA.
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Table 2

Applicability of VAPA Rulemaking Requirements

MNumber of Percent Percent

Begulations YAPA LEeinin
All Hecyotarial Avens 357 41 58
s Eeopnomie Developrment g8 57 43
e Health and Humaon Resources 155 32 &8
® Nulural Resources 68 24 78
- Non-exempt agenciss 28 57 43
- Exempt agencies 40 0 100
e “Vhther” Secretarinie® 36 72 28
Independent Agencies 60 L i1t
Totni 417 35 65

*The “other” seerelariats ave Administration, Education, Finance, Public Safety, and Transportation.

Bovres: JLARC analysis of Volume 7 of the Virginia Register of Regulations. Volume 7 covers ralemaling
actions from October 1990 {0 September 1991,

In the Health and Human Resources Secretariat, only 32 percent of the
regulations were subject to VAPA. Many of the exempted regulations in this secretariat
were claggified as emergency situations.

In the Natural Hesources Secretariat, there are two agencies that have exemp-
tions from VAPA rulemaking requirements. Game and Inland Fisheries is fully exempt,
and the Marine Resources Commission has a partial exemption. In 1990-91, these two
agencies issued 40 regulations, none of which were subject to VAPA. For the non-exemupt
sgencies in the Natural Resources Secretariat, a majority (57 percent) of the regulations
were subject to VAPA, Since many regulations were promulgated by the exempt
agencies, however, an overall average of only 24 percent of the regulations in the
Secretariat were subiect to VAPA,

Tyvpes of Exclusions from VAPA Hulemaking Provisions
VAP A exclusion criteria are enumerated in §9-6.14:6 of the Code of Virginia. Of

VAPA's currently effective 48 exclusion criteria, 41 apply to VAPA rulemaking provi-
$i0ms.
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Twenty of the 41 rulemaking exclusion criteria originated with the initial
enactment of VAPA in 1975. Over the next nine years, oniy thres more rulemaking
exclugion criteria were added. Then in 1985, seven rulemaking exclusion criteria were
added to VAPA. From 1986 to 1991, 11 more rulemaking exclusion ¢riteria wers snacted
{four of those enacted in 1991 were not effective until July 1, 1592,

JLARC staffconsidered whether the rapid expansion in the number of exclusion
criteria from 1985 to the present accounts for the high progortion of regulations that are
currently exempt from VAPA. Relatedly, the guestion of which exclusion criteria are
cited the most frequently as the basis for exclusion from VAPA rulemaking provisions
was examined.

Table 3 shows the rulemaking exclusion criteria cited by agencies during the
1990-91 regulatory year in excluding their regulations from the VAPA process. Only 15
of the 41 rulemaking criteria were cited. The ten most frequent exclusion criteria
accounted for 97 percent of the total exclusions.

The data also indicate that the exclusions enscted prior to 1885, or before the
major expansion in the number of exclusions, account for the vast majority of exclusions.
Ofthe 276 cites to exclusion criteria, 225 cites (82 percent) were tocriteria that were part
ofthe original 1975 VAPA. Exclusion criteria enacted between 1976 and 1884 sceounted
for 17 percent; 1985 exclusions accounted for one percent; and none of the exclusions
enacted since 1985 were cited. Thus, the recent expansion in exclusions did not account
for the high proportion of VAPA regulations that were szempt. However, it should also
be noted that the four exclusions enacted in 1891 were not effective during the 1890-91
regulatory year, and the frequency of their use is not vel known.

One of the exclugions that appears to be misused is the emergency regulation
exciusion. This accounted for almost 35 percent of all exclusions. The misuse of this
exemption is discussed in more detail as an implemeniation issus in the next chapter of
this report. Another type of exemption that is of some concern ig the total agency
exemption, which accounted for approximately 18 percent of the exzclusions. While an
assessment of these exemptions does not indicate that this is a major problem as
currently exercised, such exemptions should be cauticusly granied, and periodically
subjected to skeptical review.

Agsessment of Agency Exemptions

One type of exclusion that APA literature generally advizes against is the total
agency exemption, The reason that this practice is discouraped is that s blanket
exemption can be overly broad, and may be used to reduce or eliminate public participa-
tion.

The 1981 Model State APA (MSAPA) therefore provides no exemptions to
entities that would be commonly understood fo be executive branch adminigtrative
agencies. (It does suggest exclusions for the legisiature, the courts, the governor, and
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Table 3

Exclusions CUlted by Agencies for Exempting
Hulemaking Activity from the VAPA Process, 1930-91
(Parentheses indicates yvear exclusion first enacted)

1. Emergency regulation (1975) 96
2. Courte, any agency with constitutional powers of a ’ 59
court of record (1975)
3. Meeded to mest federal law requirements (1975) 32
4. Depariment of Game and Inland Fisheries (1977) 23
5 The Marine Hesources Commission (1984} 17
6. Neaded to conform with Virginia statute change (1975) 14
7. Hepulation change iz only style, form, or technical 10
correction (1975)
8. Virginia Housing Development Authority (1979) 8
9, Agency orders fixing prices or rates (1975) 5
10, Grants of State or federal funds or property (1975) 4
11. Internal agency matter (1975) 3
12, Milk Commission (1985) yA
13, Virginia Resources Authority (1985) 1
14. Hepulation addresses inmates or parolees (1975) 1
15. Hegulation addresses custody of persons in mental 1

or other Siate institutions (197%)

“There weve 278 exemptions cited in excloding 269 regolations from VAPA. Exemptions cited exceed the number of
reguistions hecause for six of the regulstions, more than one exemption was cited.

Bouree: JLARC analysis of Vohame 7 of the Virginie Register of Regulations (October 1990 to Septerpher 1991) and
the Aciz of Assembly, 1978 to 1891,

political subdivisions of states). State Administrative Rulemaking provides information
on agency exempiions in 38 gtates. Ten of the 38 states are reported to have no agency
exemptions. The average of the states was four exemptions, and the maximum was 22
exemplions. The number of agency exemptions appears to have little relationship to
state size. For example, Texas is reported to have one total agency exemption, Virginia
five, and North Dakota 22.
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Virginia's five total agency exemptions under VAPA are:

= the Department of Game and Iniand Fisheries
¢ the Virginia Housing Development Authority
= the Milk Commission

» the Virginia Hesources Authority

¢ the Council on Information Management,

In addition, most of the regulatory activity of the Marine Kesources Commission (MRC)
is exermpt from VAPA  In 1980-91, MEC promulgated 17 regulations and all were
excluded from VAPA under its partial agency exemption.

As part of this study, JLAHC staff requested information from the five fully
exempt agencies and from MRC on the exemptions. Each agency was asked to provide
examples of the types of regulations for which exemptions from VAPA public comment
are necessary, reasons why the exemplion ig necessary, and whether there are any
regulations of the agency that could be reasonably subject to public comment.

Game and Inlond Fisheries, Although exempt from VAPA rulemaking
provisions, the department identified the fact that in its basic law, §29.1-501 of the Code
of Virginia, thers ars public participation requirements. The agency must publish the
full text or summary of any proposed regulation between 15 and 30 days before it may
be acted upon, and at the time and place that the matter is taken up by the agency, “any
interested citizen shall be heard”

The depariment cited that “Hitle time is available between the oritical dead-
lines” for actions such as responding io federal frameworks for migratory bird seasons
and bag lLmits, or seiting repulations for big games hunling seasons. [t stated that “a
public comment pericd longer thap those generally provided would mean that regula-
tiogns would not be responsive fo the dynamics of the wildlife populations being managed
through the regulatory process.”

The department indicated thai in addition to wildlife, it also regulates recre-
ational boating, and these regulationz “are not as time sensitive as the wildlife regula-
tions.” On the other hand, the depariment indicated that it had never received a
complaint about the public comment period provided for its regulations pursuant to
agency basic law.

Virginia Housing Development Authority (VHDA). VHDA indicated that
although itis exernpt from VAP A rolemaldng provisions, its basic law provides for public
parficipation. Section 36-55.30: 8 requires that VHDA publish its repulations between 15
and 3} days before acting upon them, and af the time and place of a hearing on the
regulation, “any psrson wishing to comment shall be heard and any written comments
shail be considered.” The primary reason for iz exemption from VAPA, the sgency states,
is that “in many respects [VHIDA] operates as a public financial institution and must be
able to respond promptly to changes in the lending and housing industries and in federal
requirements relating to the tax exemption of its bonds and to the operation of its
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programs.” 1t believes that its basic law provisions provide “an appropriate compromise”
betwesn the public’s needs and the agency’s nead W respond promptly.

The Miik Commission. The commission stated that its purpose is o ensure
that the citizens of Virginia have a constant supply of pure milk at reasonsable prices. It
has a supply allotment system o ensure “an adequate return to producers through a
pricing formula.” The commission indicated that timely reaction to changes in nyice data
is “paramount to the maintenance of an orderly marketing structure.” Further, it stated
that it does obtain public comment on its regulations: “even in an emergency situation,
the Commission makes regulatory changes only after a 14-day public notice and a public
hearing”, and otherwise has a 30-day review procedure.

The comimission’s justification for a fast timeframe was based on its role in
regulating the supply and price for milk. The response indicated, however, that the
agency also regulates fair trade practices, accounting methods, and licensing procedures.
tis justification for not subjecting these regulatory actions to 2 public comment period is
not very compelling. It stated that “to try to differentiate certain regulations could put
the Commission in ajudgemental position as to whether the regulation should follow the
complete administrative process procedure,” All agencies currently subject to VAPA
mugt exercise such judgement in determining whether to seek any subject matter
exemptions or emergency exemptions from VAPA

Virginia Resources Authorify (VEA}. The VEA describes itself a5 5 political
subdivision of the Commonwealth created in 1984 to provide infrastructure financing for
local governments. As a bond bank, it provides lower borrowing costs. No local
government is required to secure financing through VRA. VEA indicates that its
exermption is based in large part on the fact that it “does not regulate private conduct.”
Its regulations, VRA states, do not lend themselves to the regulatory process due to the
volatility of credit and financial markets,

Council on Informotion Manogement. The purpose of the counail is to
promote coordinated planning, acquisition, development and use of information technol -
ogy serving State agencies and higher education. The council does not believe that there
is any need for a public comment period on its regulations “because the Council has no
authority to regulate parties outside state government.”

Marine Hesources Commisgsion (MEC). MREC has a partinl exemption forits
regulations governing marine fisheries. Its marina siting and wetlands guidelines ave
covered by VAPA. MRC indicates that pursuant to its basic law, it provides & 15-day
rulemaking procedure on its exempt regulations that includes a publichearing. 1t states
that a shorter time frameis needed for s repulations because “conditions change quickly
on the status and condition of fisheries stocks, levels of harvesting effort; weather; ete.”

General Assembly Reassessment of Exempiions Needed . Requests for total
agency exemptions should be carefully serutinized, and periodically reviewed once
granted. They can be overly broad snd Bmit public participation. The JLARC sialfyeview
of exisling agency exemptlions suggests some potential areas in which the scope of agency




exemptions could be reduced. For example, consideration could be given to limiting the
exemption of Game and Inland Fisheries to wildlife regulstions, while recreationsl
hoating regulations could be subject to VAPA. The Milk Commission’s agency exemption
may not be necessary, as the commigsion’s concern with the need to make timely pricing
adjustments already appears to be addressed through the VAPA subject matter exemp-
tion which excludes “agency orders or regulations fixing rates or prices.”

Recommendation (1). The General Assembly may wish to periodically
review agency exemptions, and consider whether it is feasible {0 replace,
eliminate, or qualify such exemptions.

SIGNIFICANT PROCESS CHOICES ARE LEFT TO AGENCY DISCHRETION

Regulatory agencies are provided with discretionary rulemaking avthority over
many matters that affect the well-being of the public. Some sbeervers of regulatory
processes are troubled by the fact that detailed law-making suthority is delegated fo
agencies that are not directly accountable to the public. Other obgervers note that it is
impractical for elected legislatures to craft every detail of the law. Thus, administrative
process acts are developed to deal with the practical need of delegating certain law-
making authority to agencies, while structuring the exercige of that authority. Itis hoped
that the required structure or process will serve as a substitute for detailed substantive
guidance from the legislature, will allow for public input into agency decisions, and will
thereby help legitimize the resulting regulation.

When it applies, VAPA sets forth rules or procedures for the rulemaking
process, It addresses what agencies must do, and what they cannot do, in promulgating
regulations. However, there are also anumber of important areas in which VAPA either
explicitly or implicitly by omission, leaves choices about the process to the discretion of
Agencies.

Exhibit I summarizes key VAPA requirements that must be followed for VAPA
regulations. It should be noted that in the rare instances of an ohiection by the Governor
or the General Assembly or a suspension of the process by the Governor, VAPA places
some additional requirements on the agency.

There are seven items that appear to form the essence of VAPA requirements
on agency rulemaking, Agency basic law or guidelines may place some additional
requirements on the agency outside of VAPA. However, the VAPA items do not appear
to impose an undue burden on agencies. The items address basic elements of providing
opportunities for public input, notifying the public of these opportunities, requiring the
agency to explain its regulation, and allowing a period of time from the adontion {o the
effective date of the regulation to enable the public to become informed of the new law.

Concerns are sometimes raised about the timeframe that it takes to promulgate
regulations. However, JLARC staff examined VAPA requirements and 1880681 rule-
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Exhibit 1-

Comparison of Key VAPA Requirements and Agency Process |
Choices for the Typical Regulation

VAPAPhase . . VAPA Requirement . L CAgeney Choles

Initiation and 1. Use PPGs that set out 1. Whether 1o accept, and how

Development of methods for identifying o reapond to, rulemaking

the Proposed and notifying interested petitions from the public.

Regulation parties and specific means . Whether 1o have s formal
for seeking input MNOIRA phase.

. How to obtain public input
into the development of the
proposed regulation, including
whether or not 1o vee advisory
groups.

. Length of time allowed for
public input inte the
development of the
proposed regulation.

Publication 2. Prepare statement of . Whether to publish a
and Input on basis, purpose, substance notice of opportunity for
the Proposed issues, and impact of the comment in newspapers
Regulation regulation. other than the Richmond
3. Publish the proposed newspaper,
regulation and notice of . Whether and how to hold
opportunity for comment a public hearing during
in the Register. the notice and comment
4. Publish notice in phage, including when,
Richmond newspaper. where, who is present in
5. Allow at least 60 days an official capacity, and
from publication for whether a transeript or
public comment. recording is made.

. Whether o allow additions!
time for public comment
heyond the 60 days.

Adoption of 6. Forward copy of regulation . Whether 1o respond directly
the Final to Registrar for publication, to the individual public
Regulation explaining substantial comments received.

changes and summarizing
public input and agency
regponse.

Wait for 30-day adoption
period to expire before
regulation can become
effective.

. Whether to provide addi-

tional time beyond the 30
days before the regulation
18 effective.

Source: JLARC staff analysis of VAPA.
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making timeframes in detail (see Appendix B), and found that VAPA does not generally
impede rulemaking progress. There are only two explicit VAPA timeframe require-
ments. The first is a 60-day public comment period on the proposed regulation. The
second is a 30-day adoption period from publication of the final regulation. These
requirements account for 90 days, or only 23 percent of the total time peried that it takes
the average regulation to complete the process (387 days). While the various steps of
VAPA algo have implicit timeframe consequences, the timeframe required to complete all
rulemaking steps is at most 36 percent of average rulemaking time. This percentage is
based on the timeframe taken by the agency that progressed through the VAPA process
the fastest, meeting all VAPA requirements in 140 days.

Exhibit 1 indicates that there are many procese issues which VAPA leaves
explicitly or implicitly to agency choice. Nine significant areas are shown in the exhibit,
including petitioning, use of advisory groups, advertising, and holding hearings. Agency
choice provides flexibility. On the other hand, the lack of definition through VAPA can
also lead to agency uncertainty as to how to proceed, public confusion about how to
participate, and public skepticism as to whether agencies with less open procedures are
interested in public participation.

AGENCY PUBLIC PARTICIPATION GUIDELINES ARE INADEQUATE

Although there are many areas in which VAPA leaves process choices to
agencies, this does not necessarily mean that these decisions are left to be made by the
agencies on an ad hoc basis. The Code of Virginia requires agencies to adopt public
participation guidelines (PPGs) that are to address the ageney’s procedures for obtaining
public input.

However, JLARC staffreviewed 75 PPGs, or all PPGs on file with the Hegistrar,
and found that in many instances existing guidelines are vague on key issues, are
unnecessarily divided on certain public participation matters, and relatedly, are incon-
sistent statewide and within secretarial areas. The result is confusion and a lack of
certainty for the public and agency personnel as to the ground rules for public participa-
tion.

Background of PPGs

The 1983 report of the Governor’s Regulatory Reform Advisory Board recom-
mended that “State agencies should be required by statute to develop, adopt and follow
‘public participation guidelines’.” The purpose of these guidelines, the report indicated,
was to have a process for notifving the public and receiving input in place foreach agency
before regulations are proposed under VAPA,

In 1984, VAPA was amended o reguire PPGs. The Code of Virginia in §9-
6.14:7.1 states that:
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Public participation guidelines for soliciting the input of interested
parties in the formation and development of its regulations shall be
developed, adopted and utilized by each agency....

PPGs have provided agencies with an opportunity to specify how their rulemaking
process will work, in those areas that VAPA has left o agency discretion.

Since the inception of the PPG concept, almost all regulatory entities have
developed PPGs as required. Documents from the Registrar of Regulations indicate that
the Department of State Police and the Council on Human Rights are exceptions, as both
have regulations but no currently effective PPGs. The State Police have acted to address
this problem, publishing a proposed PPG in the October 19, 1992 Register.

PPGs Are Vague and Divided on Public Participation Matters

JLARC analyzed the provisions of each of the 75 PPGs across ten factors. The
ten factors that were analvzed are:

1.

9.

10.

whether the guideline contains a statement of the policy or purpose of the
guideline

whether the guideline containg a petitioning for rulemaking provision

whether the guideline contains requirements upon a petitioner, beyond
self-identification and a statement of the proposed change

whether the guideline requires an agency response to petitioners

whether the guideline defines the use of any lists external to the agency in
identifying interested parties

whether the time frame for a Notice of Intended Regulatory Action (NOTRA)
is addressed in the PPG

whether a minimum time frame from the NOIRA to publication of the
proposed regulation is quantified in days

whether the use of any advisory hoard is required
whether at least one public hearing is required, explicitly or implicitly

whether or not the issue of conducting a periodic review of agency regula-
tions is addressed

The 75 PPGs were analyzed for each of these factors, to assess whether each factor was:
(1) affirmatively addressed or required, (2) inconclusively addressed or options!, or ()
negatively addressed or not addressed.
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From this analysis, JLARC staff drew several conclusions. First, PPGs are
vague. This is especially illustrated in how agencies address the issues of the use of
advisory panels during NOIRA, and the conduct of public hearings during the notice and
comment period.

Second, PPGs do not uniformly encourage public participation. This is clear
from several of the factors analyzed, but the focus of the discussion in this section will be
on petitioning for rulemaking and timeframes for NOIRA comment. And relatedly, it is
clear from the analysis that there is substantial inconsistency in PPGs, both statewide
and by secretariat. While this finding is not surprising at the statewide level (PPGs
provide agency flexibility, and VAPA does not specify their content except at a very broad
level), it can be a concern if there 18 needless variation, especially within the same
secretarial area. Inconsistency can create confusion for public participants.

PPGs Are Vague. If PPGs are to be useful, they need to establish procedures,
or at least criteria for making procedural decisions. Otherwise, they provide no new
information to supplement VAPA, and allow agency personnel to make ad hoc decisions
as to the process to be used. An analysis of PPGs indicates that in many instances their
usefulness is suspect. Many guidelines are written vaguely on key points.

For example, VAPA raises the possibility but does not resolve the issue of the
use of: (1) advisory panels and (2) public hearings. Agencies have an opportunity through
their PPGs to clarify their approach to these procedural issues. A review of PPGs shows,
however, that few guidelines provide any guidance as to the ikelihood that the agency
will use panels or hold hearings.

With regard to advisory panels, VAPA indicates that:

whenever appropriate, [PPGs] may provide for the use of standing or
ad hoc advisory panels and consultation with groups and individuals
registering interest in working with the agency.

VAPAthusestablishes that an agency “may,” or has the authority to, use advisory panels.
It would appear to be left to PPGs to define whether the agency (1) will generally create
advisory panels, with perhaps some specified exceptions, or (2) will generally not create
advisory panels, perhaps with some specified exceptions.

An analysis of the 75 PPGs indicates, however, that 68 guidelines (91 percent)
do not provide the public with guidance on whether advisory committees will be formed.
Ofthose 68 guidelines, seven donot address the subject of advisory panels at all; the other
61 guidelines indicate that the agency “may” at its discretion use advisory boards. An
example of the content of these guidelines follows:

The agency may appoint advisory committees as it deems necessary to

provide for adequate citizen participation in the formation, promulga-
tion, adoption, and review of regulations.
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These guidelines do not provide any more information to the public than is already
contained in VAPA, and do not forthrightly address the issue.

Anocther example of PPG vagueness is the issue of the conduct of public hearings.
VAPA has historically enabled agencies to elect to provide publie hearings on proposed
regulations. The conduct of public hearings is an issue, therefore, that agency public
participation guidelines could address.

However, 52 of the 75 guidelines (69 percent) did not state sither an explicit or
implicit position on the conduct of public hearings. For example:

The PPGs of the Department of Commerce and ifs boards in the
Economic Development Secretariat, and the Department of Health
Professions and its boards in the Health and Human Resources Secre-
tariat, each address VAPA requirements for a periodic review of

existing regulations.

These PPGs have sections titled “informational proceedings or public
hearings for existing rules.” The sections indicate that an informa-
tional proceeding “may take the form of & public hearing”, but provide
no actual guidance or criteria on whether public hearings will be held
or are [ikely. The PPGs contained no statements on whether public
hearings would be held on new regulations.

The majority of PPGs fail to clarify for the public: (1} the circumstanees under which
publichearings will be held (2}whowill be present from the board at the hearings, itheld,
(3) where hearings will be held (region(s) of the State), and (4) any rules for participation
at the hearings, such as length of time per speaker or distribution of written copies.

Procedures Do Not Uniformly Encourage Public Participation, VAPA
requires two major opportunities for public participation: (1) an opportunity for input
into the formation of the regulation, and (2) the notice and comment period. For the notice
and comment period, a 60-day minimum timeframe is specified.

Beyond these requirements, the opportunity for public participation is largely
left to agency guidelines and agency implementation. As a consequence, there is
substantial variety in the extent to which public participation is encouraged.

For example, one way to involve the public in the total regulatory process is to
provide for a formal, recognized opportunity for members of the public to call for the
initiation of a regulation or a change to an existing regulation. A method to accomplish
thisis to adopt a formal provision for members of the public to petition agencies torequest
the initiation of rulemaking.

There is considerable variation in how PPGs address petitioning for ridemaking.

As of March 1992, 42 of the 75 guidelines (56 percent) contained provisions for
petitioning; 33 guidelines (44 percent) did not address the issue. The Natural Resources
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Secretariat, which in March had four guidelines with petitioning provisions and four
without, is planning to bring greater uniformity to their guidelines. Their proposed PPG
revision did not initially include petitioning, but the secretariat indicates that in
reaponse to public input, they now plan to include it.

There is also substantial variation between PPGs as to the timeframes that are
afforded for public comment during the NOIRA process. The Register Manual provides
a clear statement of the idealized purpose of the NOIRA:

The purpose of this notice is to alert interested individualg or groups
of the purpose of the regulatory action and allow them to provide input
by submitting written comments to the agency.

The NOIRA provides an opportunity for the public to participate in the formulation of the
regulation. VAPA is unclear as to whether the NOIRA must occur prior to any drafting
of the regulation. [t iz clear, however, that to be meaningful, the NOIRA must give
interested parties a sufficient amount of time to develop and provide comments to the
agency before the agency has completed its work on the proposed regulation.

With regard to NOIRA timeframes, 19 of the 75 PPGs (25 percent) do not
address the issue. Fourteen guidelines(19 percent) require that the NOIRA be published
prior to the development of the regulation. Thirty-two guidelines (43 percent) require
publication of the NOIRA at least 30 days before publication of the proposed regulation.
Ten guidelines (13 percent) require either a minirnum comment period or that the NOIRA
oceur prior to a meeting or hearing,

The guidelines do not ensure that the regulation will be held by the agency in
draft form until the NOIRA comment period is closed, which is essential if the purpose
of the NOIRA is to be achieved. Thelargest group of guidelines, for example, require that
the NOIRA be published at least 30 days prior to publication of the proposed regulation.
Based on the two-week cycle of the Register and lead times for the submission of material,
a regulation filed just nine days after publication of the NOIRA could appear in the
Eegister after the required 30-day time period. Thus, a 30-day requirement from the one
publication to the other does little to ensure an adequate NOIRA comment period.

PPGs Are Inconsizteni Statewide and by Secretariat. The issue of PPG
congistency was first raised to JLARC staff by the Natural Resources Secretariat in
October of 1991. In January of 1992, the Deputy Secretary sent a memo to the Attorney
General's Office, indicating the Secretariat’s intent to “develop guidelines that would be
uniformly used across the Secretariat, thereby allowing for greater understanding and
less confusion on the part of the members of the public who interact with more than one
Natural Resources Agency.”

The JLARC PPG analysis indicates substaniial inconsistency in guidelines
statewide and within secretarial areas (Appendix C). The analysis was conducted in the
Spring of 1992, before publication of new proposed PPGs by the Natural Resources
Secretariat. The content analysis for the Natural Resources Secretariat was done for the

28




PPGs at that time. A content analysis was also done for an October 1992 version of a
uniform PPG providged by the Natura! Hesources Secretariat, and the result is included
in Appendiz C for comparison purposes.

JLARC stafl also performed a quantitative assessment of PPG consistency
across the ten factors analyzed. Atthe timeof the analysis, the secretarial areas with the
highest levels of congistency in PPGs were the Finance, Transportation, Public SBafety,
and Administration Secretariats reapectively. However, these secretariats do not have
many PPGs, and do not perform much rulemaking,

The PPz of the Natural Besources, Economic Development, and Education
Secretariats were lower in consistency. The least consistent PPGs were for Health and
Huraan Resources.

RULEMAEING PROVISIONS SHOULD BE STRENGTHENED

VAPA and apency PPGse leave a considerable number of significant issues
unaddressed or unclearly defined. There are opportunities available to address areas of
ambiguity and strengthen the process without hampering the efficiency and effective-
ness of administrative agencies.

Petitioning for Rulemaking

The argument for petitioning for rulemaking is that it provides an opportunity
for the public to communicate its wishes and needs for regulatory change, and have these
neaeds considered by the regulatory agency. Petitioning may improve regulations by
directing agency attention to new facts, changed circumstances, or problems. The 1981
Model State APA and the federal APA both provide for petitioning.

VAPA carrently recognizes a right to petition certain regulations. It explicitly
addresses petitioning for some of the regulations adopted without the use of VAPA due
to VAP A exclusions. For these regulations, the promulgating agency ig required to stats
that it will “receive, consider and respond to petitions by any interested person at any
time with respect to reconsideration or revision.” VAPA does not address the issue of
petitioning in other circumstances. Asofthe spring of 1992, just over halfof agency PPGs
recognized petitioning. The remainder did not address the subject.

Formally recognizing a petitioning opportunity should not hamper agencies in
the performance of their duties. The degree of consideration that a petition receives and
the decision of whether or not to indtiate the rulemaking would be under the agency's
vontrol, perhaps only subject to court review for agency arbitrariness. The agency s not
compelled to initiate rulemaking. It is only required {o give the petition consideration,
and if it rejects it, o provide a stated reason for the rejection.
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Recommendation (2). The General Assembly may wish to amend VAPA
to allow for petitioning for a new regulation or for the amendment of an
existing regulation, and require that the agency must “receive, consider and
respond” to such petitions.

Recommendation (3). The General Assembly may wish to provide in
VAPA that agency failures to consider and respond to petitions for rulemaking
are subject to judicial review.

Requiring a Notice of Intended Regulatory Action

The argument for requiring NOIRAs in VAPA is that: (1) NOIRAs alert all
readers of the Register as well as others that an agency intends to consider a regulatory
issue, and allows them to provide input, (2) NOIRAs have become the primary method
of most agencies to solicit public input into the development of regulations, (3) the long-
term status of NOIRAs if left to PPGs is unclear, however, as NOIRAs are not popular
with all agencies.

Some agencies have criticized NOIRAs as delaying proposed regulations and
producing limited comment. However, the JLARC staff analysis of rulemaking timeframes
indicates that for the average regulation, the NOIRA comment period is completed in 1.3
months, but the proposed regulation is not published until 6.3 months have passed. The fact
that agencies on average spend an additional 5.0 months preparing their proposed regula-
tions does not support the notion that the NOIRA comment period is a key delaying factor.

The JLARC staff analysis on public participation issues indicates that, as some
agencies claim, public comment on NOIRAs is spotty. About 30 percent of the sample of
regulations drew written comment from the public, with an average of five comments per
NOIRA commented upon. However, this criticism neglects the NOIRA role as a
notification device as well as the symbolic value of the opportunity. Also, if agencies are
clearly allowed to work on regulation drafts during the NOIRA phase, as recommended
in this report, agencies can provide draft options on regulations to interested parties if
they would like, enabling the public to provide more focused input and thereby poten-
tially increasing interest in participation and the value of participation.

Recommendation (4). The General Assembly may wish to consider
amending VAPA to require a Notice of Intended Regulatory Action. The
General Assembly may also wish to establish a minimum 30-day comment
period, which is the current median timeframe.

Use of Advisory Committees

Some State agencies cite the use of advisory committees as a method they
employ to help gain input into the development of a proposed regulation. JLARC's review

30




of agency PPGs indicates that while most discuss advisory committess, few indicate the
conditions under which advisory groups will be formed or consulied.

JLARC staff analysis of a sample of reguintions found that for 30 percent,
advigory groups were used. Thig percentage, while obviously constituling a minority of
the regulations, may not be inappropriate, since most regulatory changes are modest and
non-controversial,

However, what 12 needed ig clearer puidance in VAPAorin agency PP as to
the conditions under which agencies intend o form or consult with advisory commitices,
There are only a few PPUs that currently attemopt to do this. An examspie from the
minority of guidelines which forthrightly address the subject follows:

Whenever the Commigsioner or the Board proposes to develop or
modify a regulation, they will create an advisory panel to agsigt in this
development or modification. Advisory pansls will be established on
an ad hoo basig excepl where the role-making process is so frequent as
to make a standing commities more efficient. The use of an advisory
panel will be waived when (i) there isnoresponse to the notice of intent,
{or} (i) the Office of the Attorney General determines that reguiztions
are promulgated pursuant to state or federal Inw or federal regulation
and that no agency discretion is involved.

This guideline is among the most-fully developed of current PPGs on the subject
of uging advigory panels. The key point is that the guideline siates a peneral princole
as to whether the panels will or will not be created, and then cites specific exceptions, as
applicable, tothe general principle (in this case lack of publicinterest during the NOIRA
or lack of agency discretion). Tt also provides some particular information as to how the
exceptions will be determined.

However, under most PPGs, public participants interested in being part of an
advisory committes for a regulation will not find any clear policies articulated on the
subject. They therefore have to rely in each case on ad hoe agency discretion,

Recommendation (5. Agency public participation guidslines should
be amended to clearly address the conditions under which agencies intend fo
make use of advisory commitices in developing regulations.

Clarify that Oral Proceedings Are Not Always Required
There has been long-standing confusion as to whether VAPA requires that
agencies conduct a public hearing during the nolice and comment phase, A few agency

PPGs reflect this confumon, stating that public hearings will always be held pursuant to
H (o ? g ot
VAPA requirements:
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The department will hold formal public hearings on all proposed
regulations as required by the Administrative Process Act,

Amendments to §9-6.14:7.1 of VAPA in 1991 have made the statuiory language
even more unclear as to whether a public hearing is required. The amendment
eliminated prior VAPA language linking the comment period to “the case of regulations
for which the basic law requires a hearing, or for which the agency elects to hold a
hearing.” As a resull, there is no longer any substantive statement on the subject of
hearings in the section. However, in a later part of the section, there is a descriptive
statement that makes reference to a “notice of hearing required above.”

From examining the evolution of the VAPA language, it appears that the intent
has been to require a hearing when agency basic law requires it or when the agency elects
to hold one. However, some agencies may be holding public hearings under the beliefthat
public hearings are required. Excluding the Department of Medical Assistance Services,
State agencies held public hearings on 82 percent of regulations subject to VAPA during
1990-91. DMAS had 43 regulations during 1990-91 and held no public hearings. With
DMAS included in the data, public hearings were held on about 66 percent of all VAPA
regulations.

Public hearings may be an essential part of the process in certain situations,
such as controversial, high-impact regulations. The problem with holding hearings on
all or most regulations is that it is inefficient. Agency staff who have questioned the
efficiency of hearings have indicated that for hearings on most regulations, the number
of speakers is low. Alsgo, they state that public hearing comments often consist of the
reading of the written comments that are submitted to the agency in writing anyway.

Many regulations are non-controversial and the public may express no interest
in them. JLARC staff analysis of public participation through a sample of 33 regulations
found that at 11 of the 21 public hearings held, there were no speakers. Also, during the
study JLARC staff attended two public hearings on regulations at which no one from the
public was present. In both cases, the agencies had received no advance indication from
any member of the public as to an interest in speaking. In the one case, agency staff were
pregent at the hearing. In the other case, a Board member, agency staff, and a court
reporter to transcribe remarks were present.

Hecommendation (6). The General Assembly may wish to amend VAPA
to clarify that public hearings are not always required. This clarification can

be achieved by specifying the conditions under which a public hearing must be
held.

FProvide for Oral Proceedings upon Beguest

One of the conditions under which the General Assembly may wish to require
public hearings is when there is substantial public demand for one. This would mean that
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the public could not be denied the opportunity to participate in a hearing on a
controversial regulation.

The majority of agency PPGs (88 percent) do not state an explicit or implicit
position on public hearings, Apgencies have discretion under VAPA 1o deny an opporte-
nity for a public hearing, sven if there i3 public interest in one.

- AJLARC survey of local governments and sssociations indicated sirong support
for the notion that “public hearings should always be held if requested.” Most respon-
dents indicated a view that public hearings can be an important part of the rulemaking
process for controversial regulations. Reasons cited for support of public hearings
included: the values of openness, access, and opportunity for public scrutiny; the
provision of a forum for dialogue, the exchange of ideas, and direct inquiry between
boards and citizeng; the ability of the setting {0 allow for greater impact and unaerstand-
ing of the tone and intensgity of viewpoints; the ability tolearn of the viewpoinis of others;
the publicity that mav be generated on controversial issues; the belief that writien
comments are rarely acknowledged by agencies, and may be ignored; and the idea that
hearings may bring focus to the point that regulations affect people.

The 1981 Model State APA requires an oral proceeding if formally requested
within a suggested timeframe of 20 days of the published notice of a proposed rule
adoption. The request can be made by those responsible under the Act for reviewing
administrative rules, or by a single political subdivision (local government), 2 single
agency, or by a suggested threshold of 25 persons. The purpose of a minimum threshold
is to attempt to ensure that public hearings are only required when there is genuine
interest.

Recommendation (7). The General Assembly may wish to consider
amending VAPA to require that public hearings be held if s minimum threshold
of interest in a public hearing is met. The threshold should be specified in
VAPA.

Provide for Petitioning when Final Regulation Is Different than Proposed

JLARC analysis of a sample of regulations indicates that agencies do make
changes to proposed regulations. Many of these changes were consistent with public
comment received. This is generally a positive finding, in the sense that it sugpests that
public participation can be meaningful, even after an agency has published its proposed
regulation.

However, there are some potential negative consequences for public confidence
in agencies that can stem from agency changes to proposed regulations. Forexample, in
some cases an agency may make a “surprise” change at one groups’ suggestion that did
not receive a full discussion during the comment period. This is a situation that local
governments complain occurred with regard to a requirement that solid waste disposal
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sites use double liners. Local governments state that this change, which apparently
stemmed from comment by one or more environmental groups, has had major cost
implications, with no opportunity to comment on the idea.

Another situation is when an agency adopts a drastically altered regulation
after a controversial public comment period, without an opportunity for an additional
formal comment period upon the altered version of the regulation. Exhibit 2 provides an
example of this type of circumstance.

It does not appear that VAPA provides an effective safeguard from major
“surprise” changes made without additional opportunity for public comment. The
Governor may suspend the regulatory process to require additional public comment if
changes are substantial. However, important changes may appear small and not be
brought to the Governor’s attention. Further, VAPA states that an “additional public
comment period shall not be required if the Governor determines that the substantial
changes were made in response to public comment.”

Thus, the Governor’s decision discussed in Exhibit 2 was not inconsistent with
VAPA, as the changes made were arguably in response to the substantial comments
received from physicians/physician groups during the public comment period. However,
the action meant that major changes were made to the substance of the regulation
without the opportunity for formal public comment on those changes,

It appears that a mechanism is needed that does not discourage agencies from
changing proposed regulations as needed, but provides the public with an additional
opportunity to be heard in situations where major changes are made from what was
submitted for comment.

One idea would be to allow the public to petition for an additional 30 day
comment period if the public thinks that a change with a significant impact has occurred.
To provide the petition with greater weight than the general petitioning opportunity
discussed earlier, in this case the agency could only deny the petition if it finds that the
difference between the proposed and final regulation are minor or inconsequential in
impact. Otherwise, an additional 30 day comment period must be made available
pursuant to the petition.

This approach would provide the public with an opportunity to be heard on
major changes. The risk is that agencies might be more reluctant to take public
participation into account and make changes, because they do not want the process
extended for 30 days.

Recommendation (8). The General Assembly may wish to amend VAPA

to allow the public to petition for a second comment period, limited {o issues
of change from proposed to final regulations.
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Exhibit 2

Example of Lack of Public Recourse when
Final Regulation Significantly Differs from Proposed

A proposed regulation of the Board of Medicine would have expanded the
scope of practice for licensed optometrista who elect to meet the standards for
expanded practice. The regulation reflected substantial preparatory work over
the course of one year by an ad hoc commitiee which congisted of several members
of the Board of Medicine.

The executive committee of the Board of Medicine approved the ad hoec
committee’'s proposed regulation in September of 1989, During the publie
comment period which followed, an extraordinary amount of comment was
received. There were 99 persons providing comment, with those opposing some
provisions of the regulation, mainly physicians and physician groups, ouinum-
bering those favoring it by approximately two to one.

The ad hoc commitice reviewed the comments and made several chanpes
to the regulation and recommended it be approved by the full Board of Medicine.
The Board of Medicine met in March 1990, and adopted the amended version of
the regulation.

The amendments to the proposed regulation included: elimination of the
opportunity to treat two of sight diseases and the use of ten of 26 therapseutic
pharmaceutical agents; limiting the time that an optometrist can treat a patient
for a disease before mandatory referral o an ophthalmologist when a patient fails
to appropriately respond to treatment, and prohibiting treatment for the Hated
diseases of anyone five years of age or younger. The final regulation was
published in the June 4, 1990 Register and was to become effective on July 5, 1880

Upon examination of the adopted regulations, staff of the Department of
Health Professions noted that the “regulations differ substantively from earlier
proposed regulations”. The member of the Board of Health Professions assigned
toreview Board of Medicine regulations stated that there “can be no question that
the final regulations as adopted...are considerably more restrictive than those
previously presented for public comment”. The reviewer recommended that the
Board of Medicine defer the regulations for “further study, reconsideration, and
publicinput.” The executive committee of the Board of Health Professions passed
a motion to request that the Governor delay the effective date of the regulation.
According to staff of the Department of Health Professions, the Governor received
“thousands of pieces of mail” on the issue. The Governor did not suspend the
process for additional comment, and approved the final regulation on July 3, 1990.
The Governor did request that the regulation be reviewed by the Board of
Medicine within one vear.

Source: JLARC analysis of VR 465.08.01, Board of Medicine, Effective Date: July B, 1980 and interviews with
Departiment of Health Professions stail.
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EXPANDED REVIEW POWERS FOR ELECTED OFFICIALS
COULD BE CONSIDERED

Federal and state agencies are provided with discretionary power over many
administrative matters that affect the well-being of the public. An issue that is
frequently raised in the regulatory field is whether there are adequate checks or
safeguards to the exercise of discretionary power by non-elected agency officials. The
concern is the protection of the public from arbitrary or unreasonable exercises of agency
power. Agencies may act arbitrarily for 8 number of reasons, including error, bias,
arrogance, self-interest, fear of reprisal, or corruption.

Arguments are sometimes put forth at the federal and state levels that
legislative bodies have delegated too many decisions to administrative agencies. How-
ever, solutions that involve greater legislative retention of decision-making can over-
whelm legislative resources and expertise. Therefore, efforts to protect the public from
agency arbitrariness are frequently directed at ensuring that there are procedures
agencies must follow in reaching their decisions, and in ensuring that agencies and their
regulatory actions are subject to various forms of control or review.

VAPA specifies a number of procedures that administrative agencies must
follow in rulemaking or in making case decisions. Many of these procedures are designed
to ensure public participation and input to agency decisions. Ultimately, however, while
the Code of Virginia requires that agencies seek public input, an agency can choose to
ignore public input at its discretion.

Therefore, it is important to consider what powers of review are provided by
statute to elected officials. Exhibit 3 shows the review powers that are provided by VAPA
to the Governor, the Attorney General, and the General Assembly. The focus of this
section will be on the review of regulations by the Governor and the General Assembly.

anematoria_l Review Powers

VAPA provides that the Governor may recommend amendments or modifica-
tions to an agency regulation, or suspend a regulation for additional publiccomment. The
Governor may also file an objection to a proposed regulation during the final 30-day
adoption period. '

The Executive Assistant to the Governor has written that since taking the office,
the current Governor “has been dismayed by the quantity and substance of regulations
submitted for his comment.” However, a review of the Register indicates that it is rare
for a gubernatorial objection to be filed, or for the Governor to express concerns about
regulations in his regulatory comments. From January 1990 to October 1992, the
Governor filed five objections. Previous governors also filed few objections.
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Exhibit 3

Review of Agency Rulemaking under VAPA

Governor ¢ §9.6.14:9.1 provides for review to determine if proposed
regulations are clear, and necessary to protect the public.
¢ The Governor may recommend amendments or modifica-

tions,

* The Governor may suspend the regulatory process for 30
days if substantial changes have been made to the originat
regulatory proposal.

¢« The Governor may file an objection during the 30-day
adoption perioed.

* An agency may “adopt the regulation without changes
despite the Governor’s recommendations for change.”

* §5.6.14:25 provides that the Governor shall mandate an
executive procedure for the periodic review of regulations.

&

Attorney General §8.-6.14:9.1 provides for review by Attorney Genersl o
ensure statutory authority, The Act does not address what
happens if the agency and the Attorney General are in

disagreement as to statutory authority.

o

General Assembly £9-6.14:9.2 provides for legislative review by the aporopri-

ate standing committee of each house.

¢ Standing committee may file an objection, which requires 2
response by the promulgating agency within 21 dave, and
which extends the adoption period by 21 days.

¢ The agency may still promulgate the regulation afier the 21

day extension period.

Source: JLARC review of the Code of Virginig, 1992,

Under VAPA, in those cases in which the Governor obiscts to a propesed
regulation, the promulgating agency does not have to withdraw the regulation. The
regulation may take effect over the Governor's obiection. This sccurred in 3 recent
instance in which a gubernatorial objection was filed.

A pubernatorial objection was published in the Register in January, 1891, The
Governor’s objection was to two regulations of the Virginia Safety and Health Codes
Board of the Department of Labor and Industry. For the one regulation, the Governor
cited that an approximate five percent difference in effectiveness in preventing injuries
between tagout and lockout procedures did not provide the necessary evidence or
adequately justify the need for more stringent regulations, On the second regulation, the
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Governor questioned the need for more stringent construction sanitation standards. At
the Board's meeting on January 8, 1991 the Board took no action to withdraw the
regulations. The regulations became effective on January 9, 1991,

According to State Administrative Rulemaking, some states provide for a
gubernatorial veto of regulations. In Virginia, this issue was discussed by the 1983
Report of the Governor’s Regulatory Reform Advisory Board. The nature of the
arguments in support and against such a veto have probably changed little since then.
The Advisory Board noted:

Advocates feel that only such a proposal would give an elected official
full control over state bureaucrats and agency boards; they promote
this idea as essential to protecting the public from overzealous regula-
tors.

Others...argue that this places one individual (the Governor) in a
position where he can thwart the will of boards and commissions that
have served the Commonwealth well in meeting their regulatory
responsibilities. They feel it would expose the Governor to undue
pressure and perhaps lead to unwise interference in the regulatory
process. They believe the review procedures...are sufficient.

The Advisory Board decided not to recommend the executive veto because of a division
of opinion on the Board and because they thought that the recommendation could
undermine the success of their other recommendations.

Legislative Review Powers

The original VAPA of 1975 did not address the question of legislative review. In
1981, language was added to VAPA to provide for a legislative veto of regulations. This
language was placed in §9-6.14:9, pertaining to the adoption of regulations.

Under the 1981 provision, the Registrar was to forward materials on the
regulation in final form “to each member of the committee of each house of the General
Assembly to which the Registrar believed matters relating to the content of the
regulations are most properly referrable,” and to the House Appropriations and Senate
Finance Committees. Any committee receiving the materials could, within 90 days ofthe
mailing by the Registrar, “meet and with a majority of the members of said commitiee
being present, direct upon simple majority vote that the effective date of the regulation
or any part thereof be deferred.”

The committee then was required to “prepare an appropriate joint resolution
expressing the sense of the General Assembly that all or any part of the regulation should
be modified or not take effect.” Approval of the resolution by the General Assembly would
“permanently defer the effect of the regulation in the form adopted.”
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At the federal level, the congressional veto had been called into constitutional
question prior to Virginia’s enactment in 1981 of a legislative veto in §3-6.14:9. In 1580,
a three-judge panel of the United States Court of Appeals for the Ninth Circuit ruled
unanimously againgt a congressional veto in the case of the Immigration and Natural-
tzation Service v. Chadha.

In February 1982, the Attorney General of Virginia was asked for an opinion on
the legislative veto provision of §9-6.14:9. Citing the Court of Appesls decigion in
Chadha, as well as other cases and arguments, the Attorney General’s opinion was that
§9-6.14.9 “as written viclates” the Virginia Constitution,

In June 1983, the United States Supreme Court ruled the federal congressional
veto(increasingly used by Congress since its initial application in 1932) unconstitutional
in the Chadha case. During the 1984 Virginia legislative session, the General Assernbly
repealed its legislative veto provision, apparently due to concern as to its constitution-
ality.

Chadha Case Has Influenced State Court Cases But Did Not Setile the
Constitutionality of Stuie Legislative Veioes. The Chadha case addressed the
constitutionality of the congressional veto under the U.S. Constitution. It was not
directly applicable to legislative vetoes by slate legisglatures. The constitutionality of
legislative vetoes by state legislatures depends on court decisions applying the provigions
of the State Constitution to the particular legislative veto method employed.

On the other hand, the Supreme Court’s decision obvisusly has had and will
have an influence when similar separation of powers iggues are being argued. An Angust
1990 paper by the National Conference of State Legislators (NCSL) states that Chodho
appears to have an influence on many but not all of the State court cases. The paper
indicates that the premise of Chadha, as well as the decisions of many state courts, is that
the “legislative veto of rules constitutes an amendment to statutory authority”, and to be
constitutional, “must be accomplished through passage by both houses with presentiment
to the executive.” Of ten court cases during the 1980s, in only one case did the court rule
in favor of the legislative veto,

Areview of state statutes indicates that almost a decade after Chadha, 14 states
provided for a legislative veto of regulations through concurrent resclutions, joint
resolutions, or resolutions. Five other states provide for legislative suspension of the
effect of regulations until the General Assembly can consider statutory action. According
to the NCSL paper, four states have legislative veto authority written into their state
constitutions: Connecticut, Iowa, Michigan, and South Dakota. Connecticut is an
interesting case, as it was one of the states with a court ruling against the legislative veto
during the 1980s. In response, the voters of Connecticut granted the legislature veto
authority through an amendment to the state constitution.

Asgsessment of Legislative Veto Issue in Virginia. The primary legal

document on the subject of the legislative veto in Virginia is the 1982 Attorney General
opinion. That opinion can be divided into two main arguments. First, the opinion
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concluded that the courts might well consider the legislative veto an “impermissible
intrusion into the arena of authority sxercigsed by the executive branch of government.”
This argument is rooted in Article [II §1 of the Virginia Constitution, pertaining to
division of powers between the branches. Second, the opinion argued that the legislative
veto was inconsistent with Article IV §11 of the Virginia Constitution, which specifies
that “no law shall be enacted except by bill”

The Attorney General recognized that no Virginia case had been found “that
concerns any type of legislative oversight, such as is established in §9-6.14:9." The
opinion algo recognized that “the Supreme Court of Virginia has indicated that Article
IT1 &1 is not to be strictly construed.” However, the opinion cited three factors that are
used in assessing the issue: (1) the danger of abuse, (2) necessity, and (3) propriety.

In addressing the “danger” question, the Attorney General opinion distorted the
effect of §9-6.14:9. The opinion stated:

By applying the procedure in §9-6.14.9, a simple majority of a quorum
of a committee of the General Assembly may modify or nullify valid
regulations, and, without public knowledge, thereby change existing
rights, privileges, and obligations created by such regulations.

This statement was not accurate. First, §85-6.14:9 only suthorized committees
ofthe General Assembly to defer “the effective date of the regulation or any part thereof.”
It did not provide authority to committees to modify or nullify the regulation. Commit-
tees were authorized to prepare a joint resolution for the General Assembly’s consider-
ation to modify the regulation or prevent it from taking effect. If the resolution was not
acted upon or approved by the full General Assembly, then the regulation would take
effect. If the full General Assembly did act to modify or nullify the regulation, there would
be public knowledge of that action.

Second, no substantive regulation was to be effective until the provisions of §9-
6.14:9 had been completed. Specifically, the section stated:

A, Noregulation except an emergency regulation shall be operative in
less than thirty days after such adoption and the filing thereof in
accordance with the Virginia Register Act, provided that in the case of
any substantive regulation, such filing shall be deferred pending
action in subsection D [the subsection addressing committee review].

D42} if no commities acts {0 defer a regulation within the ninety-day
period...it shall take offect as specified in subsection A

D.(3) Nosubstantive regulation except an emergency regulation shall
be effective unless the provisions of this subsection I} are followed. The
requirements of this subsection shall apply only to substantive regu-
lations.
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Thus, it was misleading to state that the effect of the committee action would
be to “change existing rights, privileges, and obligations created by such regulations.”
The “rights, privileges, and obligations” referred to were not yet official, effective,
available, or enforceable. They existed on paper, but not in fact. Under the law, proposed
regulations did not become effective until the committee review process was completed.

In addressing the “necessity” and “propriety” questions, the opinion stated the
conclusion that “the General Assembly may enact legislation...but it may not appropri-
ately enforce the legisiation.” An alternative perspective on this, however, is that
General Assembly consideration of the substantive content of a regulation iz not s
question of “enforcing” legislation. If the General Assembly vetoes the agency's regula-
tory language, it is addressing the terms of the law, not enforcing the law.

The opinion further states that the “absence” of a reference to legislative review
of regulations in Article III “indicates that the General Assembly wasg not intended tw
have the overview authority conferred by §9-6.14:9.” On the other hand, the argument
should be contrasted with Article IV, Section 14, which states:

The authority of the General Assembly shall extend to all subjects of
legislation not herein forbidden or resiricted; and a specific grant of
authority in this Congtitution upon a subject shall not work a restric-
tion of its authority upon the same or any other subject.

The second major argument of the Attorney General opinion was:

The General Assembly cannot by statute confer upon agencies the
power and responsibility to promulgate regulations, and then defer,
modify or nullify those regulations by resolution.

The constitutional basis for this argument was considered to be Article IV §11 of the
Constitution of Virginia, which specifies that “no law shall be enacted except by bill.”

This argument is similar in vein and foreshadows the majority opinion of the
U.S. Supreme Court in the Chadha case. The U.S. Supreme Court majority opinion cited
the federal constitution provision that “every bill which shall have passed the House of
Representatives and the Senate, shall, before it becomes law, be presented to the
President of the United States....” The court’s majority opinion was that Congress was
using the legislative veto to make policy decisions that it could not make except through
“bicameral passage followed by presentment to the President. Congress must abide by
its delegation of authority until that delegation is legislatively altered or revoked.”

The counter-argument to the Virginia Attorney General’s opinion is that there
is no assertion by the Attorney General that it is improper for the General Assembly to
delegate law-making authority to agencies, or for agencies to promulgate regulations
with the force of law. The Attorney General opinion does not object constitutionally to
the use of regulations rather than bills to establish the law on a subject. But the opinion
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1t the promulgation of new law

does object to the General Assembly attempting to preve
by agency regulation.

This counterargument was made in the dissenting opinion of Justice White in
the Chadha case:

If Congress may delegate lawmaking power to independent and
executive agencies, it i most difficult to understand Article I as
forbidding Congress from also reserving a check on legislative power
for itself. Absent the veto, the agencies receiving delegations of
legislative or quasi-legislative powers may issue regulations having
the force of law without bicameral approval and without the President’s
gignature. It is thus not apparent why the reservation of a velo over
the exercise of that legisiative power musat be subject toa more exacting
test.... Under the Court’s analysis, the Exscutive Branch and the
independent agencies may make rules with the effect of law when
Congress, in whom the Framers confided the legislative power, Art. 1,
51, may not exercise a veto which precludes such rules from having
operative force.

Another constitubional concern raised in the Vieginia Attorney Generals
opinion was based on an interpretation of subsection B of colon 9. This subsection stated
that once the General Assembly passes a resolution nullifying certain regulations, “no
rule or regulation [having] substantially the same object shall thereafter be adopted
unless and until the General Assembly repeals the resclution by a recorded vole.”

The Attorney General interpreted subsection E to mean that the statutory
authority of the agency to regulate the subject matter would therefore be affected by the
resolution. The opinion stated that it was well settled that a statute cannot be amended
by resolution, As aconsequence, the opinion stated that there are “grave doubts that §9-
6.14:9 could survive a constitutional challenge.”

Theoretically, the legislative veto under §9-6.14:9 could be exercised to serve
two purposes. Une purpose, as noted by the Attorney General opinion, would be to stop
all regulatory activity on a subject matter to which the Genersal Assembly had provided
statutory authority to the ageney to regulate. Subsection K could potentially serve thig
purpose, and therefore raise a constitutional concern.

However, the other potential purpose is to provide the General Assembly with
the power to stop particular regulatory provisions that address details not specified in
statute. Uolon 9 could have been amended to serve this purpose. Forexample, the statute
could require the General Assembly in its resolution to identify the particular provisions
ofthe regulation that are unsatisfactory. The agency could seek o redraft and republish
regulations that would address the General Assembly’s objections. The agency’s general
authority to regulate the subject matier would remain
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In conclusion, the Chadha decision has influenced, but does not directly address
and has not settled the constitutionality of the legislative veto at the state level. The
primary arguments used in the Virginia Attorney General opinion are not unassailable.
Legislatures in nineteen other states can veto or suspend a regulation, presumably
within the bounds of their state constitutions. However, if the General Assembly wishes
to increase its oversight through the use of a legislative veto, it must consider that the
action is subject to court challenge and the courts might not sustain the veto provision.

It appears that a form of expanded legislative review that would have the
greatest chance to withstand constitutional challenge would enable a standing legisla-
tive committee, with gubernatorial concurrence, to suspend the regulation’s effective
date until the next session. Then the regulation would become effective unless a bill is
passed by the General Assembly and signed by the Governor to stop it. The involvement
of the Governor in the suspension and the use of a statute to decide the fate of the
regulation may avoid some of the separation of powers and presentment concerns. There
are 17 states that provide for a suspension of regulations until the legislature can meet,
at least in some situations, including: Alabama, Alaska, Connecticut, Idaho, Illinois,
Iowa, Michigan, Minnesota, New Jersey, Ohio, Oklahoma, Pennsylvania, South Caro-
lina, South Dakota, Tennessee, Washington, and Wisconsin.

Recommendation (9). The General Assembly may wish to consider

whether it wants to amend VAPA to provide a mechanism for legislative and
executive suspension of the effective date of regulations.
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III. Rulemaking: Implementation Issues

In order for VAPA requirements to be effective, they must be implemented
effectively by government officials and regulatory agencies. Ao analysigof theimplemen-
tation of VAPA requirements indicates several problem sreas. An executive orderon the
periodic review of regulations, as is required by VAPA, was only published recently, and
the review of many regulations has not been timely.

There are also some executive agency compliance problems. VAPA timeframe
requirements are not always met. Further, VAPA requires agencies to publish in the
Register the “estimated impact” of their regulations “with respect to the number of
persons affected and the projected costs for the implementation and compliance thereof.”
An analysis of all 217 regulations published in final form during 1990-91 indicated that
only 30 percent provided an estimate of persons affected, only 18 percent provided an
estimate of the cost of implementation, and only 16 percent provided an estimate of the
cost of compliance.

In addition, there is concern that some exemptions to VAPA, particularly the
emergency regulation provigion, are being misused. [n an “emergency situation”, VAPA
allows for a regulation to become effective without public participation. As s safeguard
from abuse, such regulations are to be effective for only one year. Analysis indicates that
there has been growth in the use of the emergency process, that the process does not
appear to be lmited to emergency situations, and that agencies are in some cases
extending the effective period of emergency regulations beyond one year.

Finally, agency implementation of the VAPA requirement to state the basis,
purpose, substance, and issues of each proposed regulation has been weak. In part, this
appears to be due to a lack of definitions or instructions for fulfilling this requirement.

EXECUTIVE ORDER PUBLISHED ONLY RECENTLY

Section 9-6.14:9.1 of VAPA requires the Governor to “adopt procedures by
executive order for the review of all proposed regulations.” The executive order of the
previous administration was “in full force and effect until June 30, 1990.” The Registrar
stated, in issuing the 1991 edition of the Code Commission’s Register Manual to the
agencies of State government:

Governor's Executive Orders 5(86) and 26(86) expired June 30, 1880,
therefore, all references to these executive orders have been removed
from the Style Manual.... Appendix D is being reserved for any
executive orders relating to the regulatory process that may be issued
in the future.
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The Governor’s office did not publish an executive order until November 30, 1592
(Appendixz D).

VAPA also requires in §9-6.14:25 that “[elach Governor shall mandate through
executive order a procedure for periodic review...of regulations.” Again, no executive
order was published to address this requirement until the November 30 executive order.
Agencies indicated to JLARC staif that they generally followed the provisions of the
executive order of the previous administration on these matters.

In addition to the lack of a timely executive order on the regulatory process, the
Governor has been late in commenting on propoged regulations and in {ransmitting those
comments. Section 9-6.14:9.1 of VAPA requires the Governor to comment on proposed
regulations and transmit those comments prior to completion of the public comment
period. Almost half of the proposed regulations during the 1980-91 regulatory ysar to
which this requirement applied (88 of 180) were signed one or more days late. On
average, the Governor signed his comments 11 days afler the end of the comment period.
Fourteen of the comments (about eight percent) were over two months late,

In one case, the Governor’s staff called the Registrar’s office on November 20,
1990, to state that the Governor was objecting to two regulations that were to become
effective at midnight. The regulations had been published in proposed form in May 1890
and in final form on October 22, 1996, The Governor had not filed any previous comments
on the regulations. Although the Registrar requested a written obiection, and VAPA
requires that “the Governor's objection shall be published in the Register,” nothing
appeared in the Register until January 28, 1991, when a January 3, 1591 letier to the
Board from the Governor's Executive Assistant was published.

The Governor’s policy office is respongible for carrying out the review of
proposed regulations for the Governor's action. The office has many duties related to the
legislative session, special projects assigned by the Governor, and other matters, which
at times impose extraordinary worklocad demands. Compounding the problem, according
to the Executive Assistant for Policy, is the fact that agencies frequently submit
regulations late for the Governor’s review. This causes a problem because the volume and
complexity of regulations require additional time for review. Only three full-lime staff
are assigned to the policy office,

Recommendation (10). Each new Governor should comply with §9-
6.14:9.1 and §9-6.14:25 of the Code of Virginia by issuing an executive order on
the review of proposed regulations and a procedure for the periodic review of
regulations.

Recommendadion (11). The administration should review its work
processes for promulgating and reviewing regulations fo ensure uniform
compliance with VAPA. Consideration should be given to designating one staff
person in the Governor's office, or the administrative secrefariat, or the
Department of Planning and Budget to oversee agency compliance with VAPA.
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TIMEFRAME AND PUBLICATION REQUIREMENTS
ARE NOT ALWAYS MET

Section 9-6.14:7.1of VAPA requires that a “general notice of opportunity for oral
or written submittals” be published in the Register. The “Revisors’ Note” to this section
of the Code of Virginia explainsg that this requirement means that interested parties are
to be allowed to present their views orally, in writing, or both at their option. The
opportunity for “oral submittals” does not mean public hearings, which are currently held
at the agency’s option {unless agency basic law requires it). VAPA requires that the
publication of the notice of opportunity for eral or written submittals “shall be made at
least sixty days in advance of the last date prescribed in the notice for such submitials.,”

An analysis of 217 VAPA regulations from the 1990-81 regulatory vear indi-
cated that for nine regulations, the notice in the Register did not provide at least 60 days
before the comments were due. For two of these regulations, a Board of Medicine
regulation and a Department of Social Services regulation, the difference could be
attributed to the agency counting the day of the regulation’s publication towards the 60
days, as the difference between the due date and the publication date was 59 days.

Six of the regulations were part of a package of the Alcoholic Beverage Control
(ABC) Board. The ABC Board published these regulations on August 26, 1991, The
notice said that written comments could be submitted until October 16, 1891, This
provided only 51 days for written submittals. The fact that a public hearing on the
regulation was subsequently held on October 30, 1991 has no bearing on the need under
VAPA to provide at least sixty days for oral or written submittals.

in the last case, only 33 days were allotted for written submittals afier
publication of the proposed regulation. A regulation of the Department of Education on
proprietary schools was published on March 26, 1990. The notice said that writien
comments could be submitted until April 28, 1990. Again, the fact that a public hearing
was subsequently held on May 24, 1990 has no bearing on the VAPA requirement to
provide at least 60 days for oral or written submittals.

Another timeframe and publication issue relates to a problem already noted, the
fact that the Governor’s comments have been late and have not fallen within the notice
and comment period. The problem has been compounded by the fact that some of the
comments have not been signed prior to agency adoption and publication of the final
regulation. Sixteen of the 190 final regulations examined were adopted and published
before the Governor’s comments were signed. Nine of these regulations were published
an average of 45 days before the Governor’s comments were signed. The Governor has
yet to sign his comments concerning six of the regulations.

The agencies that took final action on these 16 regulations before the Governor
signed his comments appear to have violated section 9-6.14:9.1 of the Code of Virginia.
This section of the Code states that “upon receipt of the Governor's comments on the
proposed regulation” the agency may adopt the proposed regulation, and forward the
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regulation to the Registrar for publication. Realizing this problem, the Code Commission
amended the Register Manual in October 1991 by specifying that final regulations will
not be published until the Governor’s comments on the proposed version of the regulation
are received by the promulgating agency and the Registrar’s office.

Recommendation (12}, Pursuant to §9-8.14:7.1, agencies should not
submit notices of opportunity for public comment, nor should the Registrar of
Regulations accept and publish such notices, that do not provide at least 60
days for written submittals.

Recommendation (13). 'The Registrar of Regulations should help
ensure compliance with the Virginia Register Form, Style, and Procedure
Manual issued by the Code Commission, by contacting the Governor’s office
when no Governor comment has been filed with a final regulation, and
encouraging compliance with the Register Manual.

AGENCIES DO NOT PUBLISH ESTIMATES
OF THE IMPACT OF THEIR REGULATIONS

Since 1977, VAPA has required agencies to develop separate, concise state-
ments on the estimated impact of their regulations, with respect to the number of persons
affected and the projected costs for the implementation and compliance with the
regulations. In 1989, VAPA was amended to require that this statement be published in
the Register. VAPA requirements on the publication of impact statements can be found
in §9-6.14:7.1(C).

A JLARC survey of Virginia associations and local governments on the subject
of the VAPA rulemaking process indicated that one of the greatest areas of concern was
the adequacy of information about the costs of regulations. Seventy-eight percent of
association respondents and 93 percent of local government respondents indicated that
agencies do not develop adequate information about the costs of their regulations (Table
4). '

Toaddress theissue further, JLARC staff reviewed agency statements of impact
as published in the Register. The purpose of the review was to examine agency
compliance with the VAPA requirement to provide “the estimated impact” of regulations,
“with respect to the number of persons affected and the projected costs for the implemen-
tation and compliance thereof.” The review was conducted for all 217 regulations that
were proposed in the 1990-91 regulatory year.

The review consisted of four components. First, the agency statement for each
regulation was reviewed to determineifthe subject of “impact” was discussed in any way.
If the statement discussed any of the following matters, it was considered to have
addressed the subject of impact: Who are the regulated entities who will bear the burden
or will benefit by the new or amended regulatory language? How will they be impacted?
How much will the costs or cost reductions be?
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Table 4

Virginia Association and Local Government Views
on Adequacy of Agency Information on Costs of Regulations

Statement: “State agencies develop adequate information about the costs of their

regulations.”
Associations Local Governments
Besponse (Percent) (Percent)
Strongly Agree 2 3
Apree 20 4
Disagree 53 38
Strongly Disagree 25 55

Source: JLARC analysis of survey data from asssociations and local governments, spring 1992, For this question,
163 asscciations snd 78 local governments responded with an opinion.

Second, each agency statement was reviewed to examine whetherit provided an
estimate of the “number of persons affected.” The statement was considered tc have
provided an estimate if it provided a quantified single estimate, or a range, as to the
number of regulated entities or persons who would bear the burden or would benefit by
the new or amended regulatory language.

Third, each agency statement was reviewed to assess whether an estimate of the
“cost of implementation” was provided. Cost of implementation was defined as a dollar
estimuate, or dollar range, of the cost or cost reduction to the State agency or agencies
implementing the new language. '

Finally, each agency statement was reviewed for whether a “cost of compliance”
was provided. Costof compliance was defined as a dollar estimate, or dollar range, of the
cost or cost reduction to the regulated entities who will bear the burden or benefit from
the new or amended regulatory language.

It should be emphasized that the analysis was designed as a general check of
agency compliance with Code of Virginia requirements that estimates of persons
affected, costs of implementation, and costs of compliance be provided. The quality of any
estimates found were not systematically assessed, although some statements were noted
ir: which a particularly good or poor job appeared to have been done,

For the purposes of the analysis, if an agency stated that the regulation would

have no cost (of implementation, or compliance), that statement was accepied as
compliance with the Code, because zero cost was asserted. However, if the regulation was
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gtated to have “minimal” or “no material” cost, then the statement was not accepted
because some cost was recognized but there was no quantified estimate provided. Also,
the Code was interpreted to require an estimate of the total effect of the new language
of the regulation. Therefore, if an estimate was provided of the impact of certain pieces
of the new regulatory requirements but not others, then it was not considered to be in
compliagnce with the Code.

JLARC staff found that 18 of the 217 statements (8 percent) did not discuss
impact atall. Thisincluded 14 regulatory amendments of the Alcoholic Beverage Control
Board, and one regulation each of the Department of Agriculture, Air Pollution Control,
Labor and Industry, and Waste Management.

Further, only 66 of the 217 statements (30 percent) provided an estimate of the
number of persons affected. Only 39 of the statements (18 percent) provided an estimate
of the costs of compliance. And only 34 of the statements (16 percent) provided an
estimate of the costs of implementation.

In many cases, the specific components of “impact” were ignored. Inother cases,
they were discussed but no estimates were provided. For example:

The estimated impact of the regulation is undetermined. The number
of yard waste composting facilities that will request a permit by rule
status is unknown.... The overall economicimpact may be substantial
or minimal.

Impact: The regulations will impact all licensed professional counse-
lors.” [The number of licensed counselors was not provided, nor was an
estimated cost. )

Projected ¢ : entities: The proposed amendments will
1mpact al} currentiy hcensed practltmners and new applicants apply-
ing for licensure who have elected to practice in Virginia. [The
substance of the agency’s discussion did not address the agency’s
topical heading of “projected costs.”]

The problem of a lack of quantified estimates was found in all of the secretarial
areas with substantial regulatory activity. Table 5 shows the percentage of regulatory
statements that provide estimates for the specific components of “impact,” by secretarial
area.

There is no question that for many proposed regulations, it is difficult to provide
an estimate for the number of persons affected, the cost of implementation, or the cost of
compliance — especially an estimate with a degree of precision. However, what the Code
of Virginia appears to require at 8 minimum is a good faith effort to identify the
“estimated impact.” A review of the statements indicates that in many cases, there is
little or no effort made.
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Table 5

Percentage of Proposed Regulation Submission Statements
Containing Overall Estimates of Impact

Number of Cost of

Persons Implemen- Cost of

Affected tation Compliance
Secretariat (Percent) (Perceni) (Percent)
Administration (N=1) 0 0 0
Economic Development (N=64) 44 14 19
Education (N=9) 22 11 18
¥Finance (N=8) 13 0 13
Health and Human Resources (N=61) 39 38 13
Natural Resources (N=24) 38 8 13
Public Safety (N=46) 0 2 0
Transportation (N=4) 50 75 75
Average, All Regulation Statements 30 18 16

Ssurce: JLARO staff analysis of proposed regulation submission statements printed in the Virginia Register of
Hegulations during the 1990-51 regulatory year.

Agencies should have some general idea of the probable impact of their
regulations upon people and upon the economy. Otherwise, there is good reason fo
question the legitimacy of undertaking the regulatory action. Ideally, the agency can
produce a single best estimate, based on empirical data that it has collected. However,
in the less than ideal situation, the Code language does not preclude the provision of the
estimate as a range, from an estimated low to high impact. Ner does it preclude the use
of agency experience and expertise to make an educated estimate in the absence of
comprehensive empirical data. However, most agency regulatory statements do not
provide any quantified estimate.

it seems appropriate to continue to require agencies to estimate the impact of
the regulations, for several reasons. Published cost estimates from the agency show the
regulated public that the agency has at least given some concrete thought to the cost
impact of its regulation. It provides an initial cost estimate, however crude, that can be
discussed and possibly refined during the public comment process. If regulated parties
think the cost estimate is substantially understated, they have an opportunity to make
their case that it is understated. Conceivably, an agency could decide that the perceived
benefits of the regulation do not justify the cost shown by a refined cost estimate.
Therefore, the appropriate course of action is to insist upon agency comphance with the
existing Code provision.

Recommendation (14). Agencies should not submit, nor should the
Registrar of Regulations accept for publication, any proposed regulation
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submission package that does not provide “the estimated impact of that
regulation with respect to the number of persons affected and the projected
cost for the implementation and compliance thereof”, as required by §9-6.14:7.1
of the Code of Virginia. Agencies should make a good faith effort to estimate
the impact of proposed regulations.

SOME VAPA EXEMPTIONS APPEAR TO BE MISUSED

During the JLARC review, several issues were identified pertaining to the use
of exemptions. The most frequently encountered issue pertained to the use of the
exemption for emergency situations. The use of the emergency exemption has been
growing, particularly as implemented by the Department of Medical Assistance Services
(DMAS), Its use is not limited to situations in which public health or safety is
immediately endangered. Further, agencies sometimes extend the effect of their
emergency regulations, undermining the Code of Virginia requirement limiting the
effect of emergency regulations to twelve months.

Two other instances of problems with the implementation of exemptions were
noted. One is a case in which an agency appears to have unjustifiably cited an exemption
from VAPA public comment requirements. Another is a complaint from the public that
copies of an exempt regulation were not made available to the public prior to or during
a meeting at which the agency’s board promulgated the regulation.

Use of Emergency Regulations Has Increased

As previously indicated in Chapter Il of this report, emergency regulations were
the most frequent type of exemption from VAPA rulemaking provisions during 1990-91.
Of the 276 exemptions cited that year, 96 (more than one-third) were emergency
regulations. There were 148 VAPA regulations in 1990-91; thus, the ratio of VAPA
regulations to emergency regulations that year was just 1.6 to one.

The 96 emergency regulations promulgated during 1990-91 represented a
tripling of the 32 emergency regulations promulgated in 1987-88. Most of this growth
was in the regulations of DMAS (see Table 6). In 1987-88, DMAS promulgated just six
emergency regulations. In 1990-91, DMAS promulgated 56 emergency regulations, or
almost 60 percent of all emergency regulations promulgated in State government.

DMAS had an average of two emergency regulations for every one regulation
subject to VAPA in 1990-91. By contrast, excluding the independent agencies and DMAS,
all other State agencies had a combined average in 1990-91 of three regulations subject
to VAPA for every cne emergency regulation.

DMAS has indicated that it needs to make rapid changes to many of its

regulations due to the effective dates of federal requirements. The Code of Virginia
provides an exemption from VAPA rulemaking when “necessary to meet the require-
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Table 6

Number of Emergency Regulations Filed by
DMAS and Other Agencies, 1987-1991

DMAS  QiberAgencies — Total

1987-88 6 26 32
1988-89 18 37 55
1989-90 37 24 61
1990-91 56 40 96

Source: JLARC staff analysis of the Virginia Register of Re, {ons.

ments of federal law or regulations provided such regulations do not differ materially
from those required by federal law or regulation.” However, under the exemption, the
Registrar must agree in writing that there is no material difference, and notice of the
regulation and the Registrar’s determination must be published in the Register at least
30 days prior to the effective date of the regulation. By using the emergency regulation
approach, DMAS needs only the prior approval of the Governor and there is no 30-day
adoption period.

DMAS’s proposal to address its heavy usage of the emergency process is to
“streamline” the federal law requirement exemption so that it can be exercised as rapidly
as an emergency regulation. DMAS proposes that the Director should be able to certify
tothe Governor and the Registrar that noagency discretion is tobe exercised in amending
the plan, and then should be able to adopt, suspend, or rescind plan provisions effective
immediately upon filing with the Registrar. DMAS has indicated that this change would
“reduce the frequency of use of the emergency regulatory process.”

Based on a review of DMAS justifications for its emergency regulations pub-
lished in the Register during 1990-91, it appears that 22 were justified by DMAS on the
basis of federal law requirements, and it is not clear how many of these regulations
mvolved the exercise of no agency discretion. Even the use of an alternative process for
all of these federally-driven regulations would have left DMAS with 34 emergency
regulations, or almost half of all emergency regulations in State government. The
reasons cited by DMAS for the remaining emergency regulations were varied, and in
some cases did not appear to constitute an emergency situation. Some emergency
regulations were uged to supercede existing emergency regulations, due to the department’s
failure to commence timely VAPA rulemaking proceedings.

Use of Emergency Exemption Not Limited to Emergency Situations
In §9-6.14:4.1, VAPA states that emergency regulations are “regulations which

an agency finds are necessitated by an emergency situation.” The prior approval of the
Governor is required for adoption.
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VAPA does not define an “emergency situation.” As it is being implemented,
emergency situations are not restricted to situations with a potential impact on public
health or safety, or situations in which there ig a pressing time deadline imposed by State
or federal law,

Under currentimplementation, an emergency regulation is any regulation that
the exscutive branch decides is needed more quickly than it thinks the VAPA process
permits. Hationales that have been cited by agencies have included: to establish fees,
to implement cost management initiatives, to meet the agency's planned effective date,
and to address the agency’s objectives.

The emergency process enables the agency to act without public participation
procedures or General Assembly review. There are serious questions as to the legitimacy
of an agency using this process other than in extremely time-sensitive situations thatare
beyond agency control. The purpose of emergency regulations is not simply to allow
agencies to exercise bureaucratic discretion quickly and with minimal checks.

Further, excessive use of emergency regulations is a concern because emer-
gency regulations are exempt from the 30-day adoption period. They can become
esffectwe upon filing with t}ze Registmr In 1990-81, emergency regulations were

before publication. This can mean that the public does not
have a fair opportunity to }mow the mguiatmn s content before it is applied. The loss of
this opportunity may exceed the logs of the ability to participate in the process.

Recommendation (15). The General Assembly may wish to consider
amending VAPA to restriet the use of emergency regulations to situations
involving an imeminent threat topublichealth orsafety, oradeadline underlaw
that could not be met using VAPA.

Recommendation (16), The General Assembly, to the extent that it does
not similarly restrict the use of emergency regulations, may wish to amend
VAPA to require that smergency regulations are exempt from the 30-day
adoption period only in situations involving an imminent threat to public
health or safety, or a deadline under law that cannot be met otherwise.

Some Emergency Regulations are Effective More than One Year

Section 9-6.14:4.1 of VAPA states that emergency regulations “shall be limifed
to o more than twelve months in duration.” Again, an argument in favor of the current
law’s limit on the timeframe of an emergency regulation is the truncated promulgation
process of an emergency regulation. The process does not provide for public comment or
logislative review.

However, analysis indicates that some regulations remain in emergency status
for more than one year, due to apency practices of reissuing or revising emergency
regulations. An ansalysis of emergency regulations from October 1990 to June 1992
indicates that 14 were reissuances and were in effect for more than one year. Exhibit 4
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Exhibit 4

* VR E156-45-1 “Ihe purpose of this request to take emergency action is to
continue the existing emergency regulation..”

¢ VR 480-05-22.1 “ .the Pepartment must reisgue the emergency regulation to
continue its gas and ol regulatory program until the perma-
nent regulation can be promulgated.”

* VR 460-03-3.1120  “The exiensive period of time required to shake down' the
original emergency regulation by gathering comments and
proposed changes from CSHBe in the field snd HCFA has left
ingufficient time o complete the APA Process”

Source: Agency statemendts published in the YVirgini Register of Hegulations, 188051,

provides some examples of emergency regulations that were reissued and were thue in
effect for more than one year.

None of the 14 reissued emergency regulationa were followed up by a proposed
regulation within a half-year timeframe ~ which would be helpful to meet the one year
timeframe for a final regulation. This indicates that a requirement may be needed that
the interim steps necessary to promulgate 8 VAPA regulation be asccomplished by
agencies within a set period of thme, o that agencies are less likely {o neglect the process.

Recommendation (17). The Governor should ensure thal agencies
comply with §9-8.14:4.1 of the Code of Virginic, and not provide approval to
emergency regulations that would reissue or extend an emergency regulation
concerning the same subject area beyond the one year imit.

Recommendation (18). The General Assembly may wish to requive that
within 60 and 180 days after the effective date of an emergency regulation, an
agency wishing to continue regulating the subject covered by the emergency
regulation must publish a NOIRA and 2 gproposed regulation.

Basic Law Participation Heguiremenis Are Sometimes Ignored
The scope of review for this study did not include a detailed examination of the

fact situations and the statutory authority for the exemptions cited by agencies.
However, a notice printed in the Register drew attention to one regulation in this regard.
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The Register notice stated that the regulation was “being revised pursuant 10 §3.1-188.23
of the Code of Virginia.” This statement did not identify the authority for an exemption.

The regulation was not published in proposed form, and there was no public
notice and comment period. It was being published in final forin with a cite to the agency’s
basiclaw. The statute cited, however, required that before adoption, the Board “after due
public notice, [shall] hold a public hearing in accordance with the Administrative Process
Act [9-6.14:1 ef 2eq.1.” Thus, it appears that the regulation should have been subject to
VAPA notice and comment provisions,

Copies of Exempt Regulations Should Be Available Prior o Promulgs

A respondent to the JLARC survey on VAPA provided the following statement
of concern about the promulgation of a regulation:

The meeting was convened, & stafl member read the proposed new
regulations, the chair asked for a motion and voled the adoption
without prior distribution of the text or any opportunity for public
review or comment....

Members of my sssnciation were in televhone contact twice with staff
people in preceding days..but were never able to have a complete
digcussion or o know the texi of the proposal until it was read
immediately prior to the voling by the hoard. In response to my
complaint fo g staff member, I was told thal the Administrative
Process Act sliowed such actions and that it had been complied with.
Regardless of anyone’s intent, the good o bad affect or whether
compliance was achieved, an injustics was commitied

JLARC review of the situation indicates that VAPA had been complied with,
because the regulation was exempt from VAPA. The agency had cited an exemption to
VAPA on the basis that the regulation was necessary to conform {o Virginia statutes, with
no exercige of agency discretion.

However, the agency’s unwillingness or inability to furnish the regulation in
advance of adoption proceedings undermines public confidence, For regulations that are
to be adopted by board or commission action, it seems reasonahle for the agency to make
copies of the exempted regulation available for public inspection upon public request in
advance of the meeting. This is the only way that the public would have an opportunity
to raise an issue with the agency as to the appropriateness of the claimed exemption,

Recommendation (18). The General Assembly may wish to consider
amending VAPA {o require that for exempt re tions to be adopted by action
of a board or comumission, sgencies showuld wial copies of their exempted
regulations (o members of the public reguesting such copies at least two days
in advance of the board or commission meeting,
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DEFINITIONS ARE NEEDED GF
“BASIS, PURPOSE, SUBSTANCE AND ISSUES”

Section 8-6.14:7.1 of the Code of Virginia requires agencies to submit concise
statements about their propoesed regulations to the Registrar that cover the following:
“the basis, purpose, substance, issues, and the estimated impact.” With the exception of
“estimated impact”, (which is defined as the number of persons affected and the costs of
implementation and compliance), these terms are not defined by VAPA.

Also, §9-6.14:22 of VAPA requires that agenciesg “present their proposed regu-
lations in a standardized format developed by the Code Commission.” However, the
Register Manual contains no definitions, instructions, or forms to help standardize the
information provided by agencies to meet this requirement. The manual just states that
“two copies of a statement as to the basis, purpose, substance, issues and impact of the
regulation shall be submitted on a separate sheet of paper.” The manual does not
emphasize that each of these elements is specified in the Code of Virginia and must be
addressed.

JLARC staff reviewed the 217 statements published in the Hegister during the
1990-91 regulatory year. The purpose of the review was to examine the content and
usefulness of these statements, sas prepared without standardized definitions and
formats.

The review showed that many agencies are using the five elements (basis,
purpose, substance, issues and estimated impact) as headings (o structure their state-
ments, but this is not always the case. Specifically, many agencies interpreted “basis” ae
the statutory authority of the agency to act, and 214 of the 217 statements (99 percent)
had a heading of either “basis” or “statutory authority,” There were 181 statements that
had a“purpose” heading (83 percent), 112 statements that had a “substance” heading (62
percent), 117 statements that had an “issues” heading (54 percent), and 168 statements
(77 percent) had an “impact” heading. Consistent use of these headings would be helpful
to promote completeness on the part of the agency, to facilitate the Registrar's review for
compliance with what is required, and to help the public readily locate the information
they are interested in.

The content that agencies provide pertaining to the four undefined elements is
inconsistent, and indicates that agencies define the elements differently. These prob-
lems suggest that the Register Manual should provide definitions of these terms, and
examples of statements that appropriately implement those definitions. The definitions
ghould be designed to educate the public and meet its need for coneise information about
the regulatory action, which is the purpose of requiring the statement.

Exhibit 5 addresses each of the four undefined elements. For each element, it
describes the nature of the problem that was found in agency statements, provides an
example of the problem, suggests a definition that could be used, and provides an example
of an agency statement that illustrates how the element could be addressed appropri-
ately.

57



Exhibit &

Problems and Suggested Definitions
for Statements of Basis, Purpose, Substance and Issues

* “Basis” — Many agencies provide only the Code section number as authority
for a new or amended regulation with no explansation.

i : basig” example — “This regulation is issued under the
authanty gramﬁé by %cimxz 49,159 of the Code of Virginia.”

- eated “basig” definition — Cite the statutory authority for promul-
gatmg the z'eguiatmn including an identification of the section number
and a brief statement relating the content of the statutory authority to
the specific regulatory action planned.

\ppropriate “basis” ¢ e~ “SBection 9-158(C) states ‘the council,
where appropriate, g g}mvzde for modification consistent with the
purposes of this chapler, of reporting requirements to reflect correctly
these differences among health care institutions and to avoid otherwise
unduly burdensome costs in meeting the requirements of the uniform
system of financial reporting.” [The regulation dealt with an agency
survey of annual charges by health care institutions.]

* “Purpose” — Many agencies do not explain the need for the new or amended
regulation,

- ted “ourpose” definition — From the standpoint of the public’s
health safetya or weifﬁm explain the rationale or justification for the
new or amended regulation,

riate “purpose” e e — “The purpose of the standards is to
requzre the owner ﬁxs ﬁml‘c source emissions of noncriteria pollutants to
a level that will not produce ambient air concentrations that may cause,
or contribute to, the endangerment of human health.... The proposed
regulation amendments are being made in response to problems discov-
ered during the implementation of these rules”

* “Substance” — Many agencies fail toidentify and explain key provigions of the
new or amended regulation,

i propriate “eybsia je - “This regulation is an update and
revision Gf VR 236 sﬁ} 008, issued by the Board of Corrections in 1983.7
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Exhibit 5
{(continued)

- Suggested “substance” definition - Identify and explain the key provi-
sions of the new or amended regulation that make changes to the current
gtatus of the law.

- Appropriate “substance” example — “The amendments to section 4 allow
the [Board] to increase the required collateral of any and all savings
institutions above 100% of the public deposits held. The amendment in
section 7 states that pledge securities which are difficult to value or
subject to rapid decline in value may be valued at less than their market
value for purposes of securing public deposits....”

* “Issues” — Many agencies fail to identify the advantages and disadvantages
of the regulatory action in question.

Ionaporopriate “issues” example — “There are no issues contained in the
proposed regulation.” [The regulation was a new PPQG; several pages of

this report describe the issues surrounding PPGs.]

ssues. definition — Identify the primary advantage(s) and
dlsadvantage(s) for the public, and as applicable for the agency, of
implementing the new or amended regulation.

- Appropriate “issues” statement -— “The Board seeg 40 hours of CPE as a

reasonable requirement which will assist the profession in remaining
current with changes in tax laws and accounting procedures.... The
[Board] clearly sees that CPE requirements will cost the licensees in
terms of fees for courses, transportation, and time away from the office.”

Source: JLARC staff analysis of agency statements of basis, purpose, substance and issues, as published in
Volume 7 of the Virginio Register of Regulations, 1990.91.

Recommendation (20). The Code Commission may wish to provide
definitions or instructions in the Virginia Register Form, Style, and Procedure
Manual to guide agencies in providing information on the basis, purpose,
substance, and issues of proposed regulations. The definitions should be
designed to meet the public’s need for concise information about the regula-
tory action.
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IV. Rulemaking: Public Participation Issues

Public participation in the rulemaking process is one of the cornerstones of
VAPA. VAPA requires that agencies seek public input concerning all regulations subject
to the Act. This input is sought primarily to provide the public with the opportunity to
bring facts or arguments to the promulgating agency’s attention and possibly affect the
regulatory outcome. Public participation can also impact the perceived “legitimacy” of
the rulemaking process. Public confidence and willingness to observe regulations may
be enhanced if the public perceives that all interested parties are allowed meaningful
participation in the rulemaking process,

Public participation can be promoted by increasing public knowledge of the
regulatory process. JLARC survey results indicate that a significant minority of local
governments and associations are unaware of the existence of the Register, which is an
important source of information on regulatory activities. Greater emphasis on publiciz-
ing the Register is needed. In addition, a code of regulations containing all current
regulations of State agencies would be useful for the public and State agencies. The Code
Commission is currently seeking to establish a code of regulations.

Public participation can also be promoted by appropriate agency responsiveness
to public comment received. An analysis of the impact of public participation indicates
a mixed picture. On the one hand, substantive changes to proposed regulations by State
agencies are not unusual. Agencies do make substantive changes toproposed regulations
in sections for which commenters request change, and sometimes the changes are
consistent with the public comment received. On the other hand, the number of changes
made is far outnumbered by the number of requested changes that are not made.

There is currently a difference of opinion among publie participants in VAPA
processes on the meaningfulness of public participation. Local governments and civie
associations have little confidence that State agencies will make substantive change to
proposed regulations based upon their comment, while business, professional, and trade
associations have greater confidence.

Public confidence in the meaningfulness of participation could be increased by
sending State agency responses to public comment to those who commented. State
agencies are already required to prepare such a response, but the response is not
published and is not distributed, and many commenters appear to be unaware that
responses are produced. Also, agencies should be allowed to begin drafting proposed
regulations before the filing of a NOIRA, a practice which would enhance public
participation, but they should be prohibited from filing proposed regulations prior to the
close of the NOIRA comment period, a practice which undermines public confidence.
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PUBLIC KNOWLEDGE OF REGULATIONS COULD BE EXPANDED

The public’s awareness of the Register should be increased to facilitate greater
public participation in the rulemaking process. The Register is the official source book
concerning regulations in Virginia. Its main purpose is to satisfy the need for public
availability of information respecting the regulatory activity of State agencies. The
Register is published once every two weeks by the Code Commission and includes the
complete text of proposed and final regulations, regulatory comments by the Governor,
notices of all intended regulatory actions and public hearings, and the basis, purpose,
substance, issues, impact, and summary statements for each proposed regulation. The
regulatory information contained in the Register cannot easgily be obtained in a timely
manner from any other source. Knowledge of and access to the Register is critical for
those who have a stake in the regulatery activities of State agencies.

A 1992 survey of Virginia local governments and associations indicated that a
significant minority of these groups were unaware of the existence of the Register. A total
of 20 percent of the local governments and 30 percent of the associations responding
indicated that they had never heard of the Register. JLARC staff alsoreceived numerous
inquiries from the localities and asscciations surveyed about the Hegister regarding: the
type of regulatory information contained, the frequency of publication, who publishes the
Register, and general subscription information. In addition, a review of the Register
matiling ligt for those subscribers classified as “local governments” reveals that only 25
of a possible 136 cities and counties in Virginia (18 percent) have at least one identifiable
subscription to the Hegister.

In addition to the Register, a code of regulations containing all current regula-
tions of State agencies would be a useful scurce of information for the public. State
agencies could also benefit from having all their current regulations consolidated in one
place since JLARC staff have found that agencies are occasionally confused as to what
version of a regulation is currently in effect.

Consideration of an administrative code was recommended in 1382 by the
JLARC report Dccupational and Professional Regulatory Boards in Virginia. The
current Model State Administrative Process Act (MSAPA) also suggests publication of an
administrative code, indicating that it should include ali effective rules (with specified
exceptions) of each agency and have loose leaf supplements published at least every three
months. Commenters on MSAPA have suggested that administrative codes help ensure
that regulations are in fact accessible to the public, and that agencies do not establish
“secret law.”

Recommendation (21). The Code Commisgsion may wish to request that
the Registrar provide an active marketing role for the Virginia Register of
Regulations. This role could include periodic distribution of an informational
pamphlet, user survevs, references to subscription information in newspaper
notices, and speaking engagemenis with associations to provide information
on the regulatory process and the use of the Regisfer.
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Recommendation (22}). The Code Commission should continue iis
efforts to establish a Virginia code of regulations.

PUBLIC PARTICIFPATION IS SOMETIMES MEANINGFUL

VAPA requires that agencies seek public input concerning all regulations
subject to the Act. Questions have been raised as to whether that input has impact, or
is meaningful. In order for public participation to be meaningful, State agencies must
carefully consider public comment and change the content of proposed regulationg if
public comment produces sound reasons for change.

Based on the sample data analyzed for this study, substantive change in
proposed regulations is not unusual. Approximately half of the regulations examined by
JLARC staff had at least one section of a regulation change substantively between
publication of the proposed and final regulations. State agencies do make substantive
changes to proposed regulations that are consistent with public comment received. The
public commenter “success” rate, based on at least one change being made in a section
consistent with the commenter’s position, was 24 percent. The number of changes made
by agencies, however, are far outnumbered by the number of requested changes that are
not made. The public commenter “failure” rate, based on at least one change being denied
in the section commented upon, was 84 percent. The impact of the substantive changes
made to proposed regulations in response to public comment varies.

Substantive Change to Proposed Regulations is Not Unusual

It is not unusual for a proposed regulation to be changed substantively by the
time it is published in final form. Of the 33 regulations examined by JLARC staff, 46
percent of the regulations had at least one section that was substantively changed after
the proposed regulation was published. The average regulation had substantive change
occur in ten percent of its sections.

Changes Are Made to Regulations Consistent with Public Comment

State agencies do make substantive changes to proposed regulations that are
consistent with public cornment received. The number of suggested commenter changes
that are actually made by agencies, however, is far outnumbered by the number of
requested changes that are not made. JLARC staff analyzed the relationship between
the information received during the public comment period, and changes observed in the
content of proposed and final regulations printed in the Register. This analysis was
conducted using 33 regulations that were finalized during the 1990-91 regulatory year.

Public commenters can generally provide two types of comment regarding a
section of a regulation. Commenters can endorse a section indicating their support for
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at least one of itg provisions, or they can request substantive change to at least one of the
provisions in a section. These two types of comments are not mutually exclusive, as &
commenter can endorse a section of a regulation while also requesting that a change be
made.

A total of 131 public commenters made 316 sectional comments concerning the
regulations examined by JLARC staff. Most public comments were found to seek change
rather than provide endorsements. There were 98 sectional endorsements, compared to
225 substantive change requests. (The two categories do not sum to 316 due torars cases
in which a commenter both provided an endorsement and called for a change to the same
section).

For the regulations examined, State agencies made a total of 54 substantive
gsection changes to proposed regulations that were congistent with public comment
requesting change. This is a “success” rate of 24 percent (54/225). State agencies denied
188 commenter requests for sectional change. This is a failure rate of 84 percent (188/
225). Thus, the sample suggests that the likelihood of agency rejection of requests for
change exceeds the likelihood that change will be made. However, change consistent
with public comment does occur.

Examination of “success” and “failure” rates by type of commenter indicates that
different classifications of public commenters have varying levels of success in requesting
substantive change to proposed regulations (Figure 3). For theregulations examined, the
most “successful” type of public commenter was individual busginesses, with 42 percent
of their substantive change requests being consistent with changes made by agencies.
Business associations also had an above average commenter change reguest “success”
rate (24 percent). The two types of public commenter ¢lassifications with below average
success rates were local governments (19 percent) and civic associations (0 percent). It
should be noted, however, that the success rate for civic agsociations is based on only four
change requests.

Impact of Substantive Change Made in Response to Public Comment Varies

The impact of the substantive changes made to proposed regulations in regponse
to public comment varied among the regulations. Some of the changes appeared to have
significant impacts while others, although substantive, appeared to be minor. The
majority of the substantive changes appeared to be between these two extremes. An
example of two relatively minor substantive changes in the same regulation are as
follows:

In VR 647-01-02 (Policy and Procedure Manual) of the Commission on
the Virginia Alcohol Safety Action Program, two relaiively minor
substantive changes were implemenied at the reguest of public
commenters. The firs¢ change made was to require that each policy
board of the local alcohol safety action programs (ASAP) adopt Robert’s
Rules of Order as operational guidelines for actions not specifically
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Figure 3

Success/Failure Rates of
Commenters' Requests for Change

Success Rate: Percent of sactional comments with
al least one change request made,

Fadlure Rate; Percant of sectional comments with
Bespondents N ol least one change request denied.

Local Governments L
(Net00) | - :

Civic Associations

ke

Business Associations
(N=33)

Businesses
(Nat3)

Overall
Nu226)

0 25% 50% 75% 100%

Notes: Forty-five commenter change requeats were in other categories. Success and failure rates do not sum to

100 percent because a commenter could have at least one sectional comment change request made and at
least one denied in the same saction.

: JLARC staff analysis of public comment, and substantive change from proposed to final regulation form,
for a sample of 33 regulations during the 1990-91 regulatory year. The analysia was done at the section
lovel.

defined in the board’s guidelines. The second change was to move the
due date for each ASAP’s annual report of activities and financial data
from 60 to 90 days after the end of the fiscal year. The reason for the

change was that many of the audits could not be completed within the
allotted timeframe and were being submitted late,

In comparison, the Stormwater Management Regulations of the Department of Conser-
vation and Recreation provide an example in which at least two significant changes were
made to the regulation in response to public comment (Exhibit 6).
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Exhibit 6

Substantive Changes Made in Response to
Public Comment on VR 215-02-00

Rection 2.2. K. stated that “where deemed necessary by the locality, the
applicant shall submit an analysis of the impacts of stormwater flows down-
stream in the watershed, Over detention of the design storms may be required
to prevent flooding or stream erosion downstream.” Several commenters com-
réamgé about the iangz;aage One stated that the “opportunity for abuse of this
regulation, st the municipal level, is unprecedeateé Without any guidelines as
to what criteria might be ‘deemed necessary’ this is a wide open opportunity for
local parisdiclions to require needless, expensive and unnecessary analysis of
downstream impact...it should be the responsibility of the [government entity]to
provide for their failure to properly control downstream conditions.”

The Department changed the regulation stating that it “agrees this
requirement as written could be abused. The intent of this requirement was not
torequire a person to correct an existing flooding problem but to avoid exacerbat-
ing an existing flogding problem.”

4 second change involved section 3.6.5 which stated that “no transfer,
assignment or sale of the righis granted by virtue of an approved [stormwater
management! plan shall be made without the prior written approval of the
lncality.” Severil commenters complained about the language. One stated that
typically “permit approvals and maintenance agreements ‘run with the land’ and
are transferred from property owner o property owner without review by the
County, This statement would seem to imply that property could not be bought
or sold without approval of the County if the property owner wishes to retain the
previously approved permits.”

The Department agreed with the commenters that the section needed to
be clarified and changad the regulation, replacing “without the prior approval of
the locality” with “unless a writien notice of transfer is filed with the locality and
the transferce certifies agreement to comply with all the obligations and condi-
tions of the approved plan”

Evures: JLARC analysie of VR 215-02-90, Department of Conservation and Recreation, Effective Date:
Becember 5, 1980,
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PUBLIC CONFIDENCE THAT COMMENTS ARE
CONSIDERED COULD BE HIGHER

Opinions on the meaningfulness of public participation vary among the public.
Some believe that it is very difficult for the public to actually influence the substance of
regulations promulgated by State agencies. Local governments and civic associations in
particular have little confidence that State agencies will make substantive change to

proposed regulations based upon their comment. These groups strongly believe that

agencies will not give serious consideration to their comments.

The Code of Virginia and the Register Manual issued by the Code Commission
require that State agencies summarize and respond to the oral and written comments
presented during the Notice of Comment period. This summary is filed with the
Registrar as part of an agency’s final regulation package. The Registrar should ensure
agency compliance by making sure that the summary does include an agency response
to all public comment.

The contents of the summary are neither published nor distributed to those who
commented upon the regulation in question. Many public commenters appear to he
unaware that these summaries are produced. Distribution of this summary to those who
commented upon a regulation would increase public confidence concerning the meaning-
fulness of their comments. It would ensure the public that their comments were received
and considered by the agency. It would also provide commenters with the agency’s
reaction to their comments and what, if any, action was taken in response to them by the
agency.

An additional benefit of distributing the summary would be that it would allow
commenters to correct errors or misunderstandings regarding their comments by
agencies. A requirement that the summary be provided to commenters five days before
an agency could file their final regulation package with the Registrar would ensure that
agency interpretations of the public comment is accurate while not extending the
timeframe it takes most regulations to complete the rulemaking process.

There are instances when agency actions have undermined public confidence in
the meaningfulness of public participation. Several agencies have filed their proposed
regulation packages with the Registrar before the close of the regulation’s NOIRA
comment period. This type of action is prohibited by the Register Manual although the
language in the Register Manual could be made clearer on this issue. The Hegistrar
should not accept proposed regulation submission packages for filing before the NOIRA
comment period has expired.

Some Question Meaningfulness of Public Comment

There is considerable difference of opinion concerning whether State agencies
will seriously consider and make changes to proposed regulations based upon public
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comment. AJLARC survey of Virginia associations and local governments on the subject
of the VAPA rulemaking process indicated that 72 percent of local governments had little
confidence that State agencies would make substantive change to proposed regulations
if public comment produced sound reasons for change (Table 7). The majority of Virginia
associations (55 percent), however, indicated that they had confidence that State
agencies would make changes to their proposed regulations for sound reasons.

Table 7

Virginia Association and Local Government
- Confidence Levels Concerning Impact
of Public Comment on Proposed Regulations

Statement: “I have confidence that State regulatory agencies will change the content
of their proposed regulations if the public comment period produces
sound reasons for change.” '

Associations Local Governments
Response (Percent) (Percent)
Strongly Agree 3 1
Agree 52 27
Disagree 33 61
Strongly Disagree 12 11

Source: JLARC analysis of survey data from associations and local governments, Spring 1992, For this question, 156
associations and 74 loeal governments responded with an opinion.

Further examination of the Virginia association survey results also reveals a
difference of opinion concerning agency willingness to change proposed regulations
among the different types of associations surveyed. In general, civic associations have
much less confidence in the impact of public comment than the other types of associations
(Table 8). A total of 69 percent of civic associations had little confidence that State
agencies would make substantive change to a proposed regulation for sound reasons.
'This contrasts with the 59 percent of business, professional, and trade associations who
have confidence that State agencies will make changes to proposed regulations based
upon public comment.

Local governments are also more pessimistic than associations on the question
of whether State agencies carefully consider the public comment they receive concerning
proposed regulations. The majority of local governments surveyed (67 percent) reported
that they have little confidence that State agencies give careful consideration to their
comments (Table 9). In contrast, 54 percent of Virginia associations believe State
agencies carefully consider their comments.
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Table 8

Differences in Virginia Association Confidence Levels
Concerning Impact of Public Comment
on Proposed Regulations

Statement: “I have confidence that State regulatory agencies will change the content
of their proposed regulations if the public comment period produces
sound reasons for change.”

Business, Trade,
Civie Associations and Professional

Besponse (Percent) (Percent)
Strongly Agree 0 3
Agree 31 56
Disagree 42 32
Strongly Disagree 27 9

Source: JLARC analysis of survey data from asscciations, Spring 1992. For this question, 26 civic associations and
130 business, professional, and trade asgociations responded with an opinion.

Table 9

Virginia Association and Local Government
Confidence Levels Concerning the Consideration
of Public Comment by Agencies

Statement: “When we provide oral or written comments, I have confidence that the
State regulatory agency will give the comments careful consideration.”

Associations Local Governments
Response (Percent) (Percent)
Strongly Agree 4 0
Agree 50 33
Disagree 28 53
Strongly Disagree 18 14

Source: JLARC analysis of survey data from asscciations and local governments, Spring 1992. For this question, 166
associations and 70 Jocal governments responded with an opinion.
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Further examination of the association surveys again reveals that civic associa-
tions have much less confidence in State agency use of public comment (Table 10). A total
of 63 percent of civic associations feel that agencies will not give their comments serious
consideration, with the majority of those civic groups indicating dissatisfaction classify-
ing their feelings as strong. In contrast, business, professional, and trade associations
have a much greater level of confidence, with the majority (58 percent) of these types of
associations reporting that they believe their comments get serious congideration.

Table 1¢

Differences in Virginia Association Confidence Levels
Concerning Consideration of Public Comments by Agencies

Statement: “When we provide oral or written comments, I have confidence that the
State regulatory agency will give the comments careful consideration.”

Business, Trade,
Civic Associations and Professional

Response (Percent) {Percent)
Strongly Agree 4 5
Agree 33 53
Disagree 15 30
Strongly Disagree 48 _ 12

Source: JLARC analysis of survey data from associations, Spring 1992. For this question, 27 civic associations and
129 business, professional, and trade associations responded with an opinicn.

Some Commenters Frustrated by a Lack of Response from Agencies.
Many of the association and local government survey respondents as well as participants
in the September 1991 JLARC public meeting on VAPA indicated a sense of frustration
that most agencies do not provide any type of response to written comments or even
acknowledge their receipt. Respondents said that “written comments are rarely ac-
knowledged” and “agencies are generally unresponsive to the general public and citizens
groups”. Commenters have indicated that after they have gone through the time and
expense of preparing written comments, they are not sure that the comments are read.

The following are examples of typical responses JLARC received from the public
concerning this issue:

We were told the Board could not respond to our association’s com-

ments provided during the public comment period. We were told that
our comments would beincludedin the nextrevision of the regulations,
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but there has repeatedly been noevidence of this, We have received no
agency reaponse gpecific to our recommendations.

# # #

Two relatively recent proposed regulatory efforts are examples of
ingtances when the State agencies involved have sppeared to dismiss,
without sufficient explanation, concerns and comments raigsed by this
locality during the administrative review process. The locality's
comments...appeared to have been disregarded.

& % &

The public comment provision of the Aclt is very important to us;
however, when comments are submitted during the Public Hearing
process there ig no required response indicating if the recommenda-
tions were implemented or even considered. We believe that a
meaningful public participation process requires that comments sub-
mitted during the Public Hearing process be made a part of the record
and that each comment receive a writien response indicating concur-
rence or regson for rejection.

This problem contributes to the weakening of public confidence in the public participa-
tion process and has brought inlo question the usefulness of providing public comment.

Comment Summaries Are Prepared by State Agencies. Public comment
summaries are currently prepared by agencies for all regulations subject to VAPA.
Section 9-6.14:9D of the Code of Virginia states that “[ilmmediately upon the adoption
by any agency of any reguintion in final form, a copy of..the apgency’s summary
description of the nature of the oral and writien data, views, or arguments presented
during the public proceedings and the agency’s comments thereon shall be transmitted
to the Registrar”. The Register Munual issued by the Code Commission requires that
agencies file “2 summary of the oral and writlen comments presented during the notice
of comment pericd and the agency’s response 1o the comments.” The Register Manual
requires that this document must “be submitied to the Registrar's office when submitting
final regulations to be published in the Virginia Register.”

A review of the 33 regulations from the 1990-91 regulatory year examined by
JLARC staff revealed that agencies do routinely file public comment summaries with the
Registrar in their final regulation submission packages. For regulations that receive no
public comment, this summary consists of a statement indicating no public comment was
received. For regulations that received public comment, the content of this summary can
vary tremendously. Many of the filings examined included an accurate and detailed
summation of the comments received and a description of both the action the agency took
regarding the comments and the rationale for that action. There were two instances,
however, in which the agency summaries were just restatements of the public comment
it received without an agency response addressing the merits of the comments.
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Recommendation (23). The Registrar of Regulations should ensure
compliance with the Code of Virginia and the Virginia Register Form, Style and
Procedure Manual issued by the Code Commission by ensuring that no final
regulation is published before a Summary of Public Comment and Agency
Response, which includes an agency response to the public comment, is filed
with the Registrar’s Office.

Public Access to Agency Comment Summaries Is Limited. While agency
public comment summaries are generally completed by State agencies, public access to
the summaries is limited. State agencies are only required to file these summaries with
the Registrar’s office and maintain a copy for their records. They are not required to
individually respond to all persons submitting public comment. In addition, when an
agency files a commenter summary with the Registrar's office, the summary is made a
part of the permanent record and is available for public inspection. The summaries are
not, however, published in the Register along with the final regulation.

The majority of persons commenting on agency responsiveness to public
comment are apparently unaware that these summaries must be produced by State
agencies. The fact that these summaries exist is not publicized by agencies or the
Registrar. For the most part, public commenters would have to read the Code of Virginia
or the Register Manual to know that these summaries are required of agencies.

Increased Information and Access to Agency Comment Summaries
Would Improve Publie Confidence. Public confidence in the meaningfulness of public
participation could be increased if the public were better informed about the existence of
the agency summaries and if access to the summaries were increased. Information
concerning the availability of these summaries could be increased by having the
Registrar publish along with the final regulation a note that a public comment summary
has been prepared and is available for viewing at the Registrar's office or from the agency.
Publication of this information in this manner would inform any member of the public
interested enough in a regulatory action to read the final regulation about the existence
and availability of the summary.

Access to the agency summaries by public commenters on a regulation could be
increased by requiring agencies to send each public commenter a copy of the summary.
This would ensure that any member of the public who took the time and effort to comment
on a regulation would know that their comments were received by the agency, whether
or not the agency acted favorably upon their comments, and the agency’s rationale for
acting in the manner it did.

Providing the summary to commenters would not be unduly burdensome to
agencies since they are already required to produce this information for their final
regulation submission package. Agencies would incur some additional costs due to
copying the summary and the associated mailing costs. These costs, however, would be
tempered by the fact that the average regulation has only a handful of public commenters
and many regulations receive no public comment.
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An additional berefit of providing the summaries to commenters would be that
it would allow them to verify the accuracy of an agency’s interpretation of their
comments. JLARC staff, in a review of regulations finalized during the 19%0-91
regulatory year, found at least two instances in which an agency, in its public comment
summary, may have either misunderstood or misrepresented a public comment. The
result was that the agency failed to address pertinent issues raised by the commenter.

A requirement that agencies release theiy comment summaries at least fve
days before filing their final regulation packages with the Registrar would allow
commenters a brief examination period {o ensure that an agency understood and
accurately represented their comments. It would also allow any corrections or misunder-
standing to be addressed before the final regulation is filed for publication.

This five-day waiting period would not extend the total regulation timeframe for
the majority of regulations. The average amount of {ime that elapses between when a
regulation’s comment period expires and the filing of the final regulation package is tweo
months and ranges from between one day to 10.3 months. If this requirement was in
place during the 1990-91 regulatory year, only three regulatory actions involving a total
of eight regulations would have been affected (5 percent of all regulations finalized that
year). Implementation of the waiting period would have delayed these three regulatory
actions an average of only two days.

Recommendation (24). The Registrar of Regulations should publish
with every final regulation subject to VAPA that appears in the Virginia
Register of Regulations a statement indicating that a Summary of Public
Comment and Agency Response can be obtained from the promulgating agency
or viewed at the Registrar’s office. An agency contact person with telephone
number and any related charges for copies should be detailed.

Recommendation (25). The Code Commission may wish to consider
amending the Virginia Register Form, Style and Procedure Manual to require
that agencies release their Summary of Public Comment and Agency Response
to all public commenters at least five days before filing their final regulation
submission package with the Registrar of Regulations.

Early Drafting Promotes Participation and Efficiency

Explicitly allowing agencies to begin drafting proposed regulations before the
close of the NOIRA comment period could both increase public participation and allow
for more focused public input in the early stages of rulemaking process. Currently, there
is confusion among agencies as to whether it is appropriate to begin drafting a regulation
before and during the NOIRA phase. This confusion sometimes results in agencies being
unwilling to share drafts of proposed regulations with the public. In most cases, the only
information available to the public through the NOIRA comment period is a brief
summary of the pending regulatory action totalling a handful of sentences. By allowing
early drafting of proposed regulations, agencies may be more willing to open the drafting
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process to the public which, in turn, would allow for more focused public input earlier in
the process.

Allowing earlier drafting of regulations may alse increase administrative
efficiency. The JLARC staff timeframe analysis indicates that on average about half of
total rulemaking time, or 6.3 of the 12.7 months, is spent on the development of proposed
regulations. Specifically, 1.3 months i spent on the NOIRA comment period, and 5
months is spent after the close of NOIRA but prior to publication of the proposed
regulation. Allowing drafling to begin before or during the NOIRA comment pericd may
reduce the time it takes agencies {o publish 8 proposed regulation afier the NOIRA
comment period, thereby decreasing the overall rulemaking timeframe.

Recommenduntion (28). The General Assembly may wish to consider
amending VAPA to explicitly allow agencies to begin the process of drafting
proposed regulations prior to or during the NOITHA comment period.

Filings Prior to End of Comment Period Can Undermine Confidence

A review of the repulations fOnalized during the 1980-91 regulatory year
revealed that 11 proposed regulations were fled with the Registrar’s office by ten
agencies prior to the close of the NOIHA comment period. These 11 vegulations accounted
for 6 percent of all regulations finalized that year and were filed an average of 1.2 months
before the end of the comment period. Nine of these regulations were actually published
in the Register before the end of their NOIRA comment period.

By filing a proposed regulation before the and of the NOIRA comment period,
an agency defeats the purpose of the NOIRA which is to alert interested persons or groups
to an impending regulatory action and ailow them W provide input before the action 18
finalized ag a proposed regulation. The action by these ten agencies provides the public
prima facie evidence that these agencies place little value on public participation at this
stage in the process. This iz especially damaging to public confidence in the meaningful-
ness of public participation since many local government and association survey respon-
dents as well as public commenters at the JLARC public meeting on VAPA have stated
that the ability to provide comments before the regulation has been drafted in proposed
form is crucial. :

While it appears o be the intent of the Bepgisier Manuol to prohibit agencies
from filing = proposed regulation with the Registrar prior to the completion of the NOIRA
comment period, the lanpuage of the section i2 not as clear a2 it could be on the matter.
Specifically, the Register Manual states:

The Notice of Intended Heguiatory Action shall be completed when an
agency s public participation guidelines require that notice be given to
the public.... The written comment period is established by the agency
pursuant to its public participation guidelines and must end prior o
the publication of the proposed regulation. .. Alter considering the
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comments received as a result of the Notice of Intended Regulatory
Action, the following documents shall be submitted to the Registrar’s
office [the proposed regulation submission packagel.

The language conflict arises because the filing of a proposed regulation is a
unique action which occurs before the publication of the proposed regulation. The
Register Manual currently requires that the NOIRA comment period end before publi-
cation of the proposed regulation. This language would seem to allow filing of the
proposed regulation before the end of the comment period as long as the publication date
for the proposed regulation was subsequent to the end of the comment period. However,
the Register Munual goes on to require that all comments received during the NOIRA
comment period be considered before the proposed regulation submission package can be
filed with the Registrar. The language in this section should be clarified and made
consistent by requiring that the written comment period must end prior to the filing of
the proposed regulation with the Registrar.

Recommendation (27). The Code Commission may wish to consider
amending the Virginia Register Form, Style and Procedure Manual to clarify
the requirement that the Notice of Intended Regulatory Action written com-
ment period must end prior to the filing of a proposed regulation with the
Registrar of Regulation’s office.

Recommendation (28). The Registrar of Regulations should ensure
compliance with the Virginia Register Form, Style and Procedure Manual
issued by the Virginia Code Commission by ensuring that no proposed regula-
tions are filed with the Registrar’s office prior to the completion of the Notice
of Intended Regulatory Action written comment period.

75




76

R

B4



V. Case Decision Issues

In addition to rulemaking, VAPA also addresses the making of case decisions.
Case decisions are made to implement regulations on a case-by-case bagis. For example,
case decisions may involve granting, revoking, or defining the terms of permits and
licenses held by businesses, professionals, or others.

Case decision proceedings are conducted by State boards or commissions, State
agency hearing officers, or hearing officers selected from a rotating list maintained by the
Executive Secretary of the Supreme Court. Although the process may be conducted and
a recommendation made by a hearing officer independent of the regulating State agency,
the agency has the final decision. The agency may disregard the recommendation of the
independent hearing officer. The final agency decision may be appealed under VAPA to
court review, however.

It is useful to contrast case decisions with rulemaking to understand the
essentially different nature of the proceedings. Rulemaking is a part of the regulatory
process that by design is intended to promote public participation. Agencies are provided
authority to make law within the terms of gtatute. To promote aceountability, a quasi-
lagislative, political environment is created through the rulemaking process, in which
the public has the opportunity to provide input and argue their interests before the
agencies creating law.

The case decision process is fundamentally an adjudicatory process, in which
the rights and privileges of individuals are determined within the structure of promul-
gated law. The key factor in this process should be the fair and accurate application of
the law. The pull and pressure of public opinion or politics should generally be removed
from the process. This is not to say, however, that case decision proceedings make no
allowance for public input. The affected parties to potentially receive or be denied a right
or benefit, or to be sanctioned under law, must have the opportunity to present their case.
Also, other members of the public may possess facts or evidence that bear on the fair and
accurate application of the law.

Through case decisions, agencies and boards have substantial authority to
make decisions affecting the rights and privileges of individuals. The decisions also may
affect the degree of protection afforded to the public from violators of regulations. Agency
authority needs tobe exercised reaponsibly. The decisiong can affect the reputations and
livelihoods of individuals or businesses, as well as the safety of the public. Further, the
courtd in Virginia appear to be reluctant to intrude into these processes and outcomes.

Therefore, it is important under this system that every reasonable effort be
made by agencies to define the process and the rules to be followed, and to be consistent,
fair, objective, and timely in their application. The evidence available suggests that
agencies and boards generally attempt to exercise their case decision authority respon-
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sibly. However, there are some problem areas and instances where the process or agency
implementation doss not appear to do a good job of achieving fairness and efficiency goals.

INFORMAL PROCEEDINGS ARE NOT CONSISTENTLY AVAILABLE

VAPA distinguishes between an informal fact finding process and a litigated
issue {(formal hearing) process. At theinformal fact finding stage, the process is described
in VAPA as a “conference-consultation”. At the litigated issue stage, the process is
described in VAPA as the “formal taking of evidence.”

Case decisions do not necessarily progress from an informal fact finding process
10 a formal hearing process. First, in many instances the agency and the affected parties
will come to an agreement during an informal fact finding process and there will be no
need for a formal hearing. Second, in some instances agencies are skipping the informal
fnct finding stage and initiating proceedings at the formal hearing stage. Third, in some
cases such as environmental permit situations, the agency may settle the matter during
informal negotiation with the permittee and refuse to grant requests for a formal hearing
by sther partiss.

The practice by some agencies of skipping informal fact finding,; and initiating
formal hearings instead, has been a long-standing case decision issue. There has been
disagreement as to whether the practice is consistent with VAPA and whether it is
reasonable and appropriate.

It appears that VAPA does not prohibit the practice. The APA committee of the
Attorney General's Office indicates that its advice to agencies has congistently been that
both informal proceedings and formal hearings are pot required. The section of VAPA
that provides for informal fact finding does so “save to the extent that case decigions are
made as provided by 9-6.14:12,” which is the section on formal hearings. This would
appear to indicate that an informal fact finding proceeding does not have to be held if the
agency proceeds {o meet the provisions of the section on formal hearings.

The interpretation that informal proceedings are not required would appear to
be reinforced by the provisions of the section on formal hearings. The formal hearing
section states that an agency may hold a formal hearing “in any case to the extent that
informal procedures under §9-6.14:11 have not been had or have failed to dispose of acase
by consent.” If informal fact finding was mandatory, then there would be no instances
in which “informal procedures.. have not been had.”

However, the question of whether the practice is currently lawful under VAPA
ig different than the question of whether it is the best policy. The policy argument
bagically involves differing views of how the goals of administrative efficiency, public
interest, and due process would best be served.

Specifically, an argument for the current policy is that it allows agencies to
decide if efficiency and the public interest are better served by skipping the informal
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proceeding. Forexample, the agency may be pursuing a matter in which it seems unlikely
that the matter could be resolved by consent under any circumstances.

On the other hand, there are also arguments for amending VAPA to reduce the
diseretion of agencies to skip directly to the formal hearing stage. Under this view,
agencies should offer the opportunity for informal fact finding (although both parties
could by consent skip them). Otherwise, parties are denied access to the type of
proceeding which generally provides a less adversarial, less pressurized setting for
addressing the problem than a formal hearing. They are also denied access to an
opportunity to avoid the expense of preparation for a formal hearing. The possibility of
inconsistencies in offering or not offering such proceedings raises the concern of whether
individuals are being extended equal treatment.

When the agency and the affected party or parties agree that their interests
would be served by moving directly to formal hearings, then it should be possible to skip
directly to a formal hearing. However, an agency’s simple desire to expedite the process
does not appear tobe an adequate basis for this practice. The choice of proceedings should
not be left entirely to agency discretion. To do so means that some parties do not have
the same process opportunities prior to decisions that may affect their reputations or
livelihood. Current VAPA provisions appear to extend a degree of discretion that could
be abused.

Recommendation (29). The General Assembly may wish to consider
amending VAPA to require the use of informal proceedings except in specified
circumstances, such as when parties waive the informal opportunity.

AGENCIES NEED SOUND CONTINUANCE POLICIES

Survey results from administrative law attorneys indicate that generally,
agencies provide adequate time for affected parties to prepare for case decigion proceed-
ings. Surveyrespondents indicated thatthisisnot always the case, however. In addition,
it appears that most if not all State regulatory agencies lack policies on the granting of
confinuances.

For example, in a recent case discussed in a Virginia law journal, the Board of
Medicine provided a one-month minimum notice period in a complex, high-publicity case.
Materials were made available to the individual 11 days before the scheduled hearing
that affected the individual's preparation needs for the proceeding. When a continuance
was requested, the Board denied the request without a statement of reasons.

Prior to this case, the umbrella board/agency for health professions had
recommended that the health profession boards “develop explicit policies” on matters
such as continuances. The report said that “these policies should not subvert the letter
or spirit of due process requirements.”
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In the Board of Medicine action, the Board did not extend a continuance beyond
the one-month mintmurm, It had no formal policy on continuances. To promote fairness
and consistency in continuance decisions, it appears that agencies should have continu-
ance policies to help make these decisiona.

Recommendation (30). Agencies and boards that conduct case decision
proceedings should develop and use guidelines addressing the granting of
continuances when the need for additional time to prepare can be reasonably
established or documented.

OPPORTUNITIES TO COMMENT MAY BE UNREASONABLY RESTRICTED

Input was provided at JLARC APA subcommittee meetings and by a survey
respondent that some boards or agencies render case decisions after hearing a summary
of the arguments from staff. This is done after the VAPA proceeding has been conducted,
and the board is meeting to render a decision. In this situation, according to the input
received, a board may deny counsel for the affected parties the opportunity to speak.

The effect of this process can be to leave affected parties with a sense that agency
staff have had an unrebuited opportunity to potentially bias the decision. This is
especially a concern in cases for which most of the Board members were not present at
the VAPA proceeding. For example, the procedural rules of the State Water Control
Board (SWCB) only require one board member to be present (“hearings may be held
before less than the full Board, but shall be conducted by at least one Board member
designated by the chairman”).

The following are quotes from material received during the study pertaining to
SWCB case decisions. The first is from an attorney who represented business interests.
The second is from an attorney who represented environmental interests.

As amember of a regulated industry applying for a permit — before the
SWCB for example — I have no right to speak before the Board when
it is deciding whether to grant or deny my permit application|.] No
right to speak —- only the staff gets to speak summarizing my position
and then overshadowing with staff comments as to why my application
should be denied or limited! And this is ‘meaningful public participa-
tion’ according to the APA?

The staff of the SWCB usually make two presentations. The first,
pregented by an administrative person, summarizes the comments
made st the [informal] hearing. More than one lawyer representing
clients has suffered heart palpitations listening to the ‘summary’ of his
legal argument presented by someone who has no idea what the issues
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are. The second presentation is the staff recommendation, usually
given by a technical person. Most agencies have no set procedure to
decide whether comments will be taken at thisstage. The SWCDB takes
the position that the record is closed, thus no comment can be taken.
But this position is often broken and comment allowed; one never
knows whether you will be able to comment or not.

VAPA could be amended to require that when prior case decision proceedings
are to be used as the basis for decision, affected parties should be provided an opportunity
to respond to any staff summaries of such proceedings. This could be done by requiring
that the staff summaries be available to affected parties in advance of the meeting and
that the parties have the opportunity to comment at the meeting. The agency should be
provided authority to limit such comments to areas in which the affected party believes
that the staff summary is an inaccurate or inadequaste reflection of the previously held
proceeding.

Recommendation (31). The General Assembly may wish to amend
VAPA to allow affected parties whose comments are being summarized the
opportunity to respond, directly before the board, to staff summaries of
informal or formal proceedings that are presented to the board prior to their
rendering a case decision,

HEARING OFFICER SYSTEM HAS SOME PROBLEMS

Pursuant to VAPA, the Executive Secretary of the Supreme Court maintaing a
list of qualified attorneys to be used as hearing officers in VAPA case decision proceed-
ings. Under the terms of VAPA hearing officers from the list shall preside over formal
hearings, with some exceptions. The exceptions include hearings for which all or a
guorum of board members are present, and several named State entities whose proceed-
ings are exempt from the requirement. Also, hearing officers from the list may be used
in informal proceedings, if both parties agree at the outset that this is what they want.

VAPA specifies some requirements that attorneys must meet to be placed on the
list. Those requirements include: active membership in good standing in the Virginia
State Bar, an active practice of law for at least five years, and completion of a course of
training that is approved by the Executive Secretary of the Supreme Court. In addition,
the Supreme Court’s rules of administration for the hearing officer system require “prior
experience with administrative hearings or knowledge of administrative law.”

Therole of the hearing officer can vary, depending on what the agency requests.
In some cases, the hearing officer is present to preside over the hearing only. In other
cases, the hearing officer is responsible for making a recommendation. However, hearing
officer recommendations are not binding on agencies, who may override the recommen-
dation if they believe it is in error.
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There are potential benefits to the use ofhearing officers that are not part of the
agency or board. One potential benefit is independence. The hearing officers are not
members of the agency or board whose regulations are being enforced or implemented in
the case decision.

A second related benefit is objectivity. Hearing officers are selected on a rotating
basis by the Executive Secretary of the Supreme Court. Under this procedure, agencies
or boards do not have the opportunity to select hearing officers that they expect would be
most sympathetic to their position. The hearing officer selected is more likely to be
dispassionate about the issues involved than the agency, board, or commission. Admin-
istrative law attorneys responding to the JLARC survey indicated concerns about
agency, board, or commission objectivity. In the most extreme case cited, an associate
commissioner was stated to have turned their chair away from an applicant’s counsel at
several informal hearings, in an apparent attempt to express complete disdain for the
arguments advanced.

A third potential benefit is expertise in legal procedures. Boards, commissions,
or agency staff who otherwise might conduct the proceedings would not necessarily be
trained and experienced attorneys.

However, there are some factors that mitigate against the benefits. First, the
Executive Secretary of the Supreme Court’s role has largely been limited to maintenance
of the list. There are ways in which the current operation of the system still presents
major appearance problems as to the independence and objectivity of the system.

Specifically, the Office of the Executive Secretary provides the agency with the
name of the hearing officer. However, at this point, it is the agency that sets up the
contract with the hearing officer. The agency contacts the hearing officer. Itisnotknown
the extent to which the agencies and hearing officers avoid discussing the particulars of
the case at this point. The Office of the Executive Secretary has suggested hourly
compensation guidelines, but the agency may decide to pay more or less. Also, it is the
agency which decides if any limits are to be placed in the contract, such as a maximum
number of chargeable hours.

The hearing officer is thus contracted and paid by the agency to do ajob. Ata
conscious or subconscious level, this could cause the hearing officer to believe that in a
gsenge the agency i8 “owed” something. Further, hearing officers are evaluated by
subsequent surveys of the agencies who had the contract with the hearing officers.
Counsel for those appearing before agencies are not included in the evaluation process.
Thus, hearing officers who wish to have good evaluations have an incentive to please
agencies,

Also, the benefit of legal and procedural expertise is diminished by the size of
the list. It ig argued that while attorneys on the hearing list may not have substantive
expertise in the subject matter of the hearing they are selected for, they bring a general
knowledge of the lpw and due process that is valuable in the fair conduct of the hearings.
This argument would be more compelling if the attorneys on the list routinely conducted
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case decision hearings. However, there are currently 114 hearing officers on the list.
According to the Executive Secretary of the Supreme Court, an average hearing officer
may only have two or three cases a year. This means that there is limited opportunity
for the hearing officers to become familiar and comfortable with the role they are expected
to perform.

There are a number of options that might be considered to address these
concerns. One option is to make adjustments to the current hearing officer system. For
example, the size of the list could be reduced by attrition to a specified limit, so that those
on the list would handle more cases. Any vacancies that then occur below the specified
level could be filled from a “waiting list”, based on the date of requests received to be on
the list. Also, the Executive Secretary of the Supreme Court could be given more
authority cver compensation matters. The Executive Secretary would consult with the
agency as to the expected time commitment and difficulty of the case. The Executive
Secretary and the agency would agree upon a reasonable compensation amount or range,
and it would be the responsibility of the Executive Secretary to contact the hearing officer
and discuss the terms of payment. Finally, the Office of the Executive Secretary could
include counsel of those appearing before agencies in the evaluation process of hearing
officers.

Alternatively, the hearing officer list and approach could be replaced by the use
of 3 small number of judges. One option to do this would be to use a subgroup of the
substitute Judges that currently serve district courts. If the substitute judges are not
used to capacity, they might be interested in handling administrative cases. Another
option would be to create an administrative law judge (ALJ) systerm on a small,
experimental bagis. The system could be expanded on a controlled basis if a need is
demonstrated.

The General Assembly has considered the use of ALJs in the past, and may wish
to again. ALJs are full-time, independent administrative hearing officers that may have
a degree of subject matter specialization. An August 1989 survey prepared for a joint
subcommittee of the General Assembly found that 12 states, including the bordering
states of North Carolina and Tennessee, have such systems. The survey found that the
reported number of positions and budgets for ALJs at that time were eight and 11 and
$1.8 million and $580,000 in North Carolina and Tennessee respectively.

It was beyond the scope of this study of VAP A issues to fully assess ALJ systems.
Concerns about the use of ALJs include the expense and the creation of positions.
(Previous consideration in Virginia was for the creation of about five positions). On the
other hand, any estimation of the net cost for the system must include the savings from
a reduction in the use of hearing officers from the Supreme Court list. While there have
been complaints as to the adequacy of the Supreme Court’s payment guidelines ($54 per
hour for time spent in actual hearings, $36 per hour for time outside of hearings), it is
anticipated that the costs are not insignificant. Some agencies have failed to place any
contractual limits on the number of hours charged. The Executive Secretary of the
Supreme Court has indicated that a bill was submiited to one agency for $18,000 for one
case decision.
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Recommendation (32). The General Assembly may wish to consider
whether it wants to make any changes to the current hearing officer system,
such as: implementing adjustments to the current system, using substitute
judges of the district courts, or implementing an ALJ system on a small,
experimental basis,

DECISIONS RELY TOO OFTEN ON UNPROMULGATED RULES

Agencies can make law through a series of ad hoc case decisions, or by
regulation. APA literature suggests that it is generally preferrable, where practical, to
have lawmaking by rule,

There are several reasons why lawmaking by rule or regulation is considered
preferrable. Hegulations are subject to public comment and external review. They have
terms that are published and known, and have universal application. Finally, they are
clearly presumed to have the force of law.

By contrast, the use of ad hoc case decisions to define the law, even and
sometimes eapecially when guided by internal agency policies or memos, seems less
desirable on each point. Ad hoc decisions may be, or appear to be: based on narrow input
and representative of the agency’s interest; secretive and unknown to the public;
selectively employed; and questionable in terms of their force.

The consensus of opinion among respondents to the JLARC survey of adminis-
trative law attorneys was strong that decisions at the informal fact finding stage are often
based on unpromulgated policies or memos. Of those with experience at the informal fact
finding stage before agency hearing officers or boards and commissions, and with an
opinion on the question, only six of 19 (32 percent) agreed with the statement that
“decisions are based on promulgated law rather than unpromulgated policies or memos,”
while 13 (68 percent) disagreed. Opinion was divided among those with experience in
informal proceedings conducted by hearing officers from the Supreme Court list, as four
of eight agreed with the statement.

On the other hand, at the formal hearing stage, the respondents were less likely
to identify this as a concern. Eight of ten respondents with experience before hearing
officers from the Supreme Court list indicated general agreement with the statement
that “decisions are based on promulgated law.” The degree of agreement was less among
those with experience before boards or commissions, where nine of 14 agreed with the
statement (64 percent).

The survey data are suggestive that a problem exists, especially at the informal
stage. The data can also be considered in conjunction with the facts of some recent court
cases where agency reliance on unpromulgated rules has been contested.

In 1988, the Board of Medicine sought to convene an informal proceeding to
inguire into the performance of a needle electrode examination (EMG) as part of an
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electromyographic test by a physical therapist. Electromyographic tests had been
performed by physical therapists upon referral by physicians since the 1850s, or before
the licensing of physical therapists in Virginia. In 1983, a physician crganization, the
Virginia Neurological Society, stated a position that EMG testing was the practice of
medicine and should be performed by physicians. The Board of Medicine, receiving the
society’s resolution, formed a committee. The committee submitted material that was
relied upon by the Attorney General in 1984 and 1985 opinions stating that a portion of
the EMG test was the practice of medicine, and should only be performed by physicians.

After the physical therapist received notification of the Board’s plans for an
informal proceeding, the Virginia Physical Therapist Association petitioned the Board of
Medicine to promulgate a regulation under VAPA before prohibiting physical therapists
from performing the test. The Board denied the request.

Through its actions, the Board indicated an intent to apply an unpromulgated
rule in 1 case decision proceeding. The Court of Appeals panel, in its 1991 opinion in
Virginia Board of Medicine v. Virginia Physical Therapy Association, indicated that “the
parties agree that the Board did not formally adopt a rule in this case.” The Court
identified Board activity, however, that it believed made it clear that the “Board had
adopted a position or a de facto rule that the performance of EMGs constituted the
practice of medicine and thus these tests could not lawfully be performed by physical
therapists.”

The intent to conduct disciplinary proceedings based on alleged activity which
an agency is unwilling to formally regulate seems to abuse administrative discretion and
seems contrary to the spirit of VAPA. It is not surprising that such agency actions would
be challenged in court. Such actions give the appearance that agencies can make the law
without regard to procedural requirements.

In the case of the Environmental Defense Fund v. Virginia State Water Control
Board (1991), a case decision that applied an unpromulgated staff memorandum was
challenged. Staffofthe Water Control Board had issued an internal memorandum to.all
regional directors which provided for the issuance of flow-tiered VPDES (Virginia
Pollutant Discharge Elimination System)permits. This memeorandum was implemented
in amending a permit that was challenged in court.

It is not possible for agencies to anticipate every detail in every situation that
may arise and promulgate regulatory language to address those details. It is inevitable
upon occasion that case decisions will need to be made where the specific details of the
gituation are not addressed by the regulation. However, this was not the situation
presented in the two court cases cited. It seems clear that in these situations, case
decisions were sought or rendered when neither a lack of agency awareness of the issue
nor the minuteness of the issue would appear to justify the lack of a rule.

There are three conditions that should be addressed to minimize this problem.
One condition, the fact that the language of VAPA does not address the issue, leads to the
recommendation for this section of the report. It would be helpful if VAPA contained
language, even though difficult to enforce except by veluntary agency compliance, that
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explicitly states the objective of lawmaking by rule. Such exhortatory language is
contained in the 1981 Model State Administrative Process Act.

A second condition is the need for agencies to be aware of the problem. Agencies
need to recognize that in implementing policy or law that affects the rights and privileges
of people, to do so without issuing a regulation can be detrimental to public confidence
in the agency and in State government generally. It also subjects the agency to a strong
possibility of court challenge.

The third condition is the need to amend VAPA to clearly allow judicial review
when agencies seek ormake a VAPA case decision in the absence of supporting regulation
provisions. This condition will be addressed in more detail in Chapter V1.

Recommendation (33). The General Assembly may wish to amend
VAPA to include a policy statement that agencies, as soon as feasible and to the
extent practicable, are to adopt rules indicating the standards to be applied in
case decisions. '

DECISIONS ARE NOT ALWAYS TIMELY

Respondents to the JLARC survey of administrative law attorneys indicated
some concern about the timeliness of the case decision process, especially the recommen-
dations of hearing officers at the informal fact finding stage. The respondents com-
mented that in some instances, the case decision process has been unreasonably slow.
Examples of comments from respondents include:

It has now been almost a year from the last informal proceeding and
we have no word of a decision. From what I've heard from other
attorneys, that is common.

I have had informal appeals pending for months beyond agency
deadline dates, even in situations where agencies are bound by statute
to act within a set time frame. Such delays hurt the regulated
parties.... [ have acase now that involves 3 gimple issues that has been
pending for almost a year since the informal conference. have other
cases that have continued for 10 months before a ‘tentative’ informal
decision and another 6-8 months before a ‘final’ informal decision due
to agency staffing priorities.

Respondents attributed delays by agencies or boards to a number of different
reasons. Where the proceedings involve the issue of reimbursement from the State, it is
alleged that decisions are delayed to avoid making payment until as late as possible.
Where the proceedings have involved a permit that has citizen opposition, it is alleged
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that the board is hesitant to render a controversial decigion, and may impose additional
permit conditions “in direct proportion to the level of citizen opposition.”

The Executive Secretary of the Supreme Court has stated that the office receives
occasional complaints about the timeliness of hearing officer recommendations, from
both agencies and other parties. The Executive Secretary indicates that excessive delay
may be due to the press of other business upon the attorney, or in other cases, a degree
of detailed work effort that may go beyond the need of the case. There is nothing that
anyone can do, however, to compel that a recommendation be made. The Executive
Secretary can institute proceedings to remove the hearing officer from the list, or the
agency can withhold payment, but this does not address the lack of a recommendation
for the hearing that was already held. Further, the Executive Secretary indicated that
gince being on the list does not lead to a lot of business, the possibility of removal from
the list is not a very strong incentive fo action.

There are some steps that can be taken to promote more timely decisions
generally. When the decision-maker ig the agency or board itself, VAPA could be
amended to set maximum timeframes for the rendering of those case decisions, with some
specific adverse consequences to the agency or board for timeframe violations.

When a hearing officer from the Supreme Court list is used, VAPA could provide
gpecifically that untimely recommendations are a grounds for permanent removal. The
Executive Secretary does have authority under VAPA for maintaining the list, and the
Office’s rules do provide for removal from the list. However, there is no specific language
addressing untimely recommendations or what is meant by an untimely recommenda-
tion and linking it to removal, Further, while complaints of untimely recommendations
appear to be periodic, actual removals are rare. While specific removal provisions would
not address the timeliness problem for the hearing already held, it would ensure that
those who have failed to meet their responsibility are not assigned any more cases,

Recommendation (34). The General Assembly may wish to consider
amending VAPA to require that when agency personnel or boards are respon-
sible for rendering case decisions, those decisions must be rendered within a
set time period after informal or formal proceedings, or else: (1) the affected
party’s position prevails, or (2) the administrative remedy is considered
exhausted for the purpose of seeking court review.

Recommendation (35). The General Assembly may wish to consider
amending VAPA to provide the Executive Secretary of the Supreme Court with
authority to remove hearing officers from the list, and to provide that compen-
sation may be reduced in any case in which recommendations are not made
within a reasonable time period after informal or formal proceedings.
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VI. Judicial Review Issues

Article 4 of VAPA provides for judicial review of administrative agency rule-
making and case decision actions. Some limitations are placed upon the types of actions
that are subject to review, the persons or parties who have standing to seek judicial
review, and the issues that the courts can consider upon review. Nonetheless, VAPA
generally provides the prospect that a person who experiences harm from an allegedly
unlawful agency action can appeal the action to the courts and seek a remedy from the
unlawful action.

The role of the courts in reviewing administrative matters has been a long-
standing source of debate and contention. On the one hand is the desire to protect people
from potentially unlawful or arbitrary and capricious agency actions. It is sometimes
argued that the courts have the necessary degree of independence, objectivity, and sense
of fairness and justice to perform this role. On the other hand is the desire to provide some
stability and finality to agency decisions, to avoid overwhelming the courts with matters
of a highly technical nature that are cutside of their expertise, and to reduce the general
trend to litigating more and more matters.

Considered from most any perspective, judicial review in Virginia affords a high
priority to the finality and stability of agency decisions. Consistent with frequent
administrative law practice, the burden of preof is upon those complaining of agency
action. Also, withregard to agency findings of fact, the test is not of the ultimate accuracy
or correctness of the agency, but rather whether there is “substantial evidence in the
agency record upon which the agency as the trier of the facts could reasonably find them
to be as it did.” The revisor's note to the judicial review section of VAPA states that this
standard is “designed to give great stability and finality to the fact-findings of an
administrative agency.”

In addition, however, there are a number of more controversial ways in which
judicial review is restrictive or deferential to agencies. Basic agency laws supersede
VAPA, and thebasiclaws ofthe Air and Water Boards have beeninterpreted by the courts
to limit standing (access to court review) to owners of potential discharge sites seeking
permits. This has led to some controversy, as it appears that there is a lack of recourse
when it is believed that unlawfully granted permits are creating, or are about to create,
environmental damage.

Also, the courts have declined to intervene when it has been alleged that
agencies have sought to apply unpromulgated regulations, or are about to deprive
individuals of due process rights in a case decision proceeding. Unlike the Commonwealth’s
general policy in litigation in favor of discovery (obtaining evidence through methods
such as depositions, interrogatories, the production of documents, or entering land or
property for inspection), Virginia Supreme Court rules exclude VAPA appeals from
discovery provisions.
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As part of this study, JLARC staff surveyed administrative law attorneys and
asked guestions about judicial review. Of those with an opinion, 86 percent (24 of 28)
sed with Jhe statement that “Judicial review as implemented in Virginia provides a
tigh degree of stability and finality to the fact-findings of administrative agencies.”
However, only 47 percent (14 of 30) agreed with the statement that “judicial review as
implemented in Virginia provides a high degree of protection to the public from
potentially arbitrary or capricious agency case decisions.” The majority disagreed with
this statement.

While the tendency of the system toward stability and finality of agency decision
seems clear, the desirability of that approach is primarily a policy or value judgement.
Arguments have been made that increasing access to review could be economically
damaging and unfair. For example, it can be argued that a business, issued a permit
within the requirements of existing law, could be unfairly delayed and economically
harmed while those opposed {o the permit pursue far-fetched bases to challenge the
permit.

On the other hand, denying access to judicial review can mean a lack of recourse
for inequities and injuries resulting from unlawful agency actions. For example, the
granting of an unlawful permit to a pollution discharger may affect the health and
property values of individuals nearby. Or an individual denied access to due process in
case decision hearings, resulting in their professional license being revoked, would be left
treated unfairly and economically damaged.

Therefore, this chapter has two purposes. The first purpose is toidentify several
issues related to judicial review of administrative matters, and describe the current
requirements of VAPA and related rules and law on those issues. The second purpose is
to provide some policy options that the General Agssembly may wish to consider if it wants
to increase judicial review from its currently restrictive levels.

ACCESS TO COURT REVIEW COULD BE INCREASED

VAPA provides s right to review, in §9-6.14:16, to “any person affected by and
claiming the unlawfulness of any regulation, or party aggrieved by and claiming
unlawfulness of a case decision.” However, VAPA has also been interpreted by Virginia
courts to provide deference to agency basic law when that law addresses the subject of
judicial review.

For example, the basic law of the Air Pollution Control Board states in §10.1-
15318 that “any owner aggrieved by a final decision of the Board...is entitled to judicial
review thereofin accordance with the provisions of the Administrative Process Act.” The
basic law of the State Water Control Board contains the same provision in §62.1-44.29.
“Owner” as used in the basic law has been interpreted to refer to “an entity exercising
control over a potential discharge site.” Virginia courts have held that these basic laws
are controlling over the provisions of VAPA. Therefore, only owners of potential
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discharge sites have had a right to judicial review of the lawfulness of permit case
decisions by the State Air and Water Boards. Consequently, there is no judicial remedy
of a permit decision (unless it is not in the owner’s favor) that is unlawful or contrary to
the regulatory framework.

Based on concerns about this situation, House Joint Resolution 187 was
introduced and passed by the 1991 Session of the General Assembly. The resolution
created a committee (roundtable) to “review the current administrative and judicial
review processes.” The purpose of the review was to determine “whether the citizens of
the Commonwealth are provided with adequate remedies for the protection of environ-
mental interests.”

No consensus was reached by the roundtable on how to best address the issue
of standing. Some business advocates indicated that a change in standing in the basic
law from “owner” to “person” might be acceptable, but indicated that might be the
maximum change acceptable. Some environmental advocates indicated that a change
from “owner” to “person” was not sufficient from their perspective. Some participants felt
a comprehensive review of the regulatory process and who can participate was needed.

House Bill No. 450 was offered during 1992 Session to change the Air and Water
Laws from “owner” aggrieved to “person” aggrieved. This bill was continued to the 1993
Session.

Since the 1992 Session, additional events have occurred that may affect
whether and how the General Assembly addresses the standing issue during the 1993
Session. Specifically, the federal Environmental Protection Agency (EPA) promulgated
regulations in July of 1992 to implement the federal Clean Air Act. The Act and the
regulations contain certain requirements that states must meet to continue to operate
their air pollution control permitting programs. Among these requirements is that there
must be an opportunity for judicial review of the final permit action of air pollution control
agencies.

Under the EPA regulation, this opportunity is to be extended to the applicant,
any person who participated in the public comment process, and any other person who
could obtain judicial review of that action under applicable law. Clearly this would
require an extension of judicial review beyond just the “owner” in the Virginia law. The
Natural Resources Secretariat is concerned that without a change to its standing law
during the 1993 Session, the Air Poilution Control Board may lose control of its permit
administration authority.

~ There are anumberofoptions that are available if the General Assembly wishes
to address standing issues. These options include: clarifying VAPA policy on when its
provisions are preempted by basic law; changing standing in the basic laws from “owner”
to “person” aggrieved; defining the concept of aggrieved to include imminent as opposed
to actual injury; defining the concept of aggrieved to include non-economic injuries; and
providing standing to persons who participate in VAPA proceedings consistent with the
federal Clean Air Act and the associated EPA regulation.

91



Clarify VAPA Policy on When Basic Laws Define Access {0 Review

The general “policy” section of VAPA (§9-6.14:3, hereafter referred to as “colon
37} states that the purpose of VAPA is to:

supplement present and future basic laws conferring authority on
agencies either to make regulations or decide cases as well as o
standardize court review thereof save as laws hereafter enacted may

otherwise expressly provide. [emphasis added]

The clause “save as laws hereafter enacted may otherwise expressly provide” indicates
that the General Assembly may expressly provide in agency basic law certain authority
or requirements that are different from and supersede VAPA. This approach recognizes
thatin agency basiclaw, matters can be dealt with in more detail and can be more tailored
to an individual agency than in VAPA, and there may be some special circumstaneces in
which procedures are needed that are different from VAPA.

However, the policy section of VAPA was described in the original 1975 VAPA,
and is currently described in the revisor’s note in the Code of Virginia, as a “thumbnail
summarization of the general import of the chapter and hence subject to the more specific
provigions which follow, particularly Articles 2, 3, and 4.” Therefore, it iz useful o
examine the judicial review article, or Article 4, for its provisions on when statules
outside of VAPA preclude VAPA’s provisions for court review.

In the judicial review article of VAPA (§9-6.14:15, hereafter referred to as colon
15), it is stated that the article’s provisions:

ido] not apply to any agency action which (1) is placed beycmé %;he
control of the courts by constitutional or statutory provisions expressh
precluding court review. [emphasis added]

There is a difference in this statement and the statement that is provided in the purpose
section of VAPA. In the purpose section, deference to basic law is provided as basic law
“expressly provide[s].” In the more specific provision of Article 4, the judicial review
provisions of VAPA do not apply when the agency action is placed beyond the control of
courts by statutes “expressly precluding” court review.

This does not appear to be a semantic difference without a distinction. For
example, the basic laws of the Air and Water Boards appear to expressly provide access
g judicial review for a particular group, but do not appear to expressly preclude judicial
review in general or to any other groups.

Specifically, the Air and Water laws state that “any owner aggrieved by a final
decision of the Board...is entitled to judicial review thereof in accordance with the
provisions of the Administrative Process Act.” Thus, the statute “expreasly provides”
judicial review for owners aggrieved, and, based on the policy statement of VAPA, would
supersede any VAPA statement to the contrary.
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But what is the relationship between the language of the VAPA article on
judicial review, and the language of the Air and Water Laws? First, the VAPA judicial
review article excludes from its provisions an agency action “placed beyond the control
of courts” by statute. But the basic laws of the Air and Water Boards do not place the
permit decisions of the boards beyond the control of courts. The laws expressly provide
that owners aggrieved may seek judicial review.

Second, the VAPA judicial review article excludes those actions for which there
are statutory provisions “expressly precluding” court review. As the term “express” is
commonly understood, and as it is defined in Black’s Law Dictionary, it means “clear,
definite, explicit...declared in terms, set forth in words, directly and distinctly stated.”
Nowhere in the Air and Water Laws is judicial review expressly precluded in general or

to any groups.

The preceding discussion, however, is in contrast to the holdings of two recent
Court of Appeals panels. In a May 1991 decision of a Court of Appeals panel in the
Environmental Defense Fund v. Virginia State Water Control Board, the panel relied
upon the purpose section of VAPA (colon 3)in limiting standing based on the Water Law.
The panel stated that contrary to the trial court’s view, basic law does not have to
“specifically exclude the APA appeal.” Thus, the panel apparently did not give weight to
the revisor’a note, which has dated from the original 1975 VAPA, that the purpose section
18 a “thumbnail summarization” subject to the more specific provisions in VAPA that
follow.

In QOctober of 1991, a Court of Appeals panel in the Town of Fries v. State Water
Control Board also held that the Water Law precludes judicial review to anyone but an
owner. However, this panel did not reference the purpose section of VAPA that was relied
on by the previous panel. This panel relied upon the exclusion section of the VAPA
judicial review article. It stated that the Water Law:

provides solely to an “owner” aggrieved the right of court review. It
provides no similar right to any other person. The express provigion
of a right of appeal for an “owner aggrieved” implieg [emphasis added]
that there is no such right for any other person.

The reasoning of this statement by the Court of Appeals panel needs to be
considered in more detail. There is no question that the Water Law “expressly provides”
judicial review to owners aggrieved. But the colon 15 exclusion test that this panel
applied is whether the statutory law “expressly precludes” court review. The panel held
that the express provision of a right to owners implies that court review for others is
precluded.

Tosay that the colon 15 exclusion can be reacked based on what is implied is not
consistent with the common understanding of what the term “expressly” means. As
Black’s Law Dictionary elaborates, in defining the term “express,” it means “made known
distinctly and explicitly, and not left to inference...the word is usually contrasted with
implied.”
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Insummary, it appears that thelanguage of VAPA should beclarified asto when
basic law precludes its provisions on judicial review. The Court of Appeals panel in the
May 1991 decision relied on colon 3, and indicated that it thought that the trial court may
have erred by relying on colon 15 instead of colon 3 of VAPA in reaching its decision.
Then, on the same issue, a Court of Appeals panel in October of 1991 relied upon colon
15 (thus using a different basis than the previous Court of Appeals panel), but reached
the opposite conclusion of the previous trial court that was thought to have relied on colon
15,

As a matter of policy, access tojudicial review could be considered a fundamen-
tal check against unlawful agency actions. Therefore, it may be desirable o provide
clearly and consistently in VAPA that agency basic law can only restrict judicial review
of VAPA agency actions where that intent is explicitly stated in the basic law, and cannot
do so by implication.

Recommendation (36). The General Assembly may wish {¢c amend
VAPA to clarify when basic law precludes its provisions on judicial review. To
ensure that VAPA judicial review provisions are only excluded when the
General Assembly’s intent to do so has been expressly stated, the General
Assembly may wish to amend VAPA to provide for g basic law exclusion firom
its judicial review provisions only when the basic law states that it supercedes
VAPA.

Change Standing in Basic Law from “Owner” to “Person” Aggrieved

Another option to address standing concerns would be to change the Air and
Water Laws rather than to amend VAPA. The Air and Water Laws could be amended
to provide standing on permit issues to individuals or groups other than cwners of
potential discharge sites. For example, House Bill No. 450 of the 1992 Session proposed
to do this by changing the language in both statutes from “owner” to “person” agprieved.

Some members of the HJR 187 Legal Standing Roundtable who were business
advocates indicated that they might not oppose a change from “owner” to “person”
aggrieved, as long as it was clear that the change did not constitute legisiative
endorsement of federal standing rules or of use interests. (Standing for “use interests”
would open up access to judicial review to persons whose interest in using natural
resources, such as hiking or fishing, might be adversely affected but might not be
sconomically injured by permitted discharges).

On the other hand, some members of the roundtable whe were environmental
advocates were not satisfied with this change. Their concern was due to what they
congider to be the restrictive interpretation of “aggrieved” in Virginia — for example, the
very point that economic injury, but not use interests, might be interpreted to constitute
aggrievement.
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The General Assembly may wish to consider changing the Air and Water Laws
from “owner” to “person” aggrieved. Replacement of the term owner by person would
provide standing to persons experiencing injury other than just those exercising control
over discharge sites.

Recommendation (37). The General Assembly may wish to consider
changing §10.1-1318 and §62.1-44.29 of the Code of Virginia to provide standing
to persons aggrieved.

Define Aggrieved to Include inminent Injury

In 1986, the Virginia Supreme Court stated in its decision in the case of Virginia
Beach Beautification Commission v. Board of Zoning Appeals of the City of Virginia
Beach that the term “aggrieved” has a settled meaning in Virginia. A party aggrieved
must show “an immediate, pecuniary and substantial interest.”

However, implementation of these concepts is subjective and open to interpre-
tation. For example, the term “immediate” has two connotations with regard to time.
One connotationisinstant, present, current. Asecond connotation is near to the present,
approaching, pending.

The language of the Virginia Beach Beautification decision is not clear enough
to determine which connotation was intended. The decision said that it is not sufficient
for a petitioner to redress “some anticipated public injury when the only wrong” suffered
isin common with other persons. The fact that the word “anticipated” was included might
suggest that pending injury would not be sufficient. However, the statement could also
be interpreted to focus on the need for substantial individualized injury as opposed to
“public” injury. In a more recent case on an environmental permit matter (the Town of
Fries v. State Water Control Board, decided in October 1991), the Court of Appeals cited
Virginia Beach Beautification in stating that appellants challenging “an anticipated
public injury” do not have standing. ‘

An opinion that appears to suggest how the courts would approach this area of
ambiguity is Citizens for Clean Airv. State Air Pollution Control Board (December 1991).
In this case, the Court of Appeals panel indicated that an association of real property
owners would have met the aggrievement test. They would have been aggrieved because
they were “faced with the prospect of a decline in property value as a direct result of the
operation of the proposed rendering plant.” This statement by the court, by referring to
a “prospect” of a decline, indicates that the court would have provided standing for
imminent or anticipated injury. However, the court did not provide standing because
these individuals were not “owners” under the definition of the Air Law.

It may seem undesirable and inefficient to the General Assembly torequire that
people actually experience harm from an allegedly unlawful case decision before they
may seek judicial review. VAPA could be amended so that the concept of “aggrieved” in
VAPA would clearly be stated to include “imminent” injury, and would no longer be
subject to court interpretations of the concept of “immediate” injury.
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Recommendation (38). The General Assembly may wish to define
“aggrieved” in VAPA, and where used in basic law, to include the possibility of
imminent injury,

Define Aggrieved to Include Non-Economic Injury

As indicated, the Virginia Beach Bequtification test for aggrievement includes
“pecuniary” interest. Pecuniary interest is “a direct interest related to money” (Black’s
Law Dictionary). This test for aggrievement would appear to preclude many forms of
interest or injury that can only be indirectly linked to money.

A member of the HJR 187 Legal Standing Roundtable provided illustrations of
interests that might therefore be excluded. These illustrations included:

* “parents of children who attend a school immediately downwind” from a toxic
polluter '

* a “municipality which takes its drinking water immediately downstream”
from a river contaminated by discharges

* an “asthmatic who suffers health effects” from air pollution

» “recreational users (hikers, campers, fishermen)” of a park near the discharge
facility.

In each of these cases, it appears that the interest involved could be expressed
in pecuniary terms, and might meet standing on a pecuniary basis. For example, while
there is a health interest or risk involved in the municipal drinking water illustration,
it also seems likely that the municipality would want to take steps to either purify the
water from the discharge or seek an alternative source — in either event, at potentially
substantial pecuniary cost to the municipality.

Nonetheless, if the General Assembly is interested in ensuring that judicial
review is available for agency permit decisions that may unlawfully threaten health or
use interests, it may wish to amend the Code of Virginia to do so.

Recommendation (39). The General Assembly may wish to consider
whether it wants to provide standing to persons with a substantial, but not
necessarily economic, injury.

Standing for Persons Who Participate in Proceedings
Another standing option ig to provide standing to challenge agency actions to

persons who participate in the public comment process, regardless of whether concretely
injured. This appears to be the standing approach currently required by the Clean Air
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Act and the EPA regulation for the permit processes of state air pollution control
agencies.

This standing requirement would be a major change from existing administra-
tive standing law in Virginia. It would represent a change in standing in the Air Law,
from restricting standing to potential discharge site owners only, to opening standing to
any person participating in the public comment process.

There are a few points that may need to be addressed before the impact of the
federal requirement is clear, however. One issue is what limits can the agency place upon
the public opportunity to comment. If the agency can limit the opportunity to comment
in the permit process to just owners, then it appears that no practical change from the
status quo would occur.

Another potential issue could be the constitutionality of the requirement. Itis
possible that the Clean Air Act or the regulation could be challenged in court. The most
likely basis for such a challenge would be the “concrete injury” requirement reiterated by
the U.8. Supreme Courtin a June 1992 decision in Manuel Lujan v. Defenders of Wildlife.
In this case, the majority opinion stated:

The question presented here is whether the public interest in proper
administration of the laws (specifically, in agencies’ observance of a
particular statutorily prescribed procedure) can be converted into an
individual right by a statute that...permits all citizens (or, for that
matter, a subelass of citizens who suffer no distinctive concrete harm)
to sue...it is clear that in suits against the government, at least, the
conerefe injury requirement must remain.

It could be argued that requiring access to judicial review for public commenters without
regard to injury is unconstitutional.

At this time, the Virginia Secretary of Natural Resources and staff of the
Attorney General's office are seeking legal and policy interpretations from the EPA. It
is hoped that a response will be available before the 1993 Session. In all likelihood, it
appears that the 1993 General Assembly will need to assume the constitutionality of the
federal law, and decide during the 1993 Session what it intends to do with the Virginia
Air Law.

Recommendation (40), If the standing provisions of the Clean Air Act
and the EPA regulation are lawful, and it is therefore necessary to provide such
standing to enable Virginia to continue operating its own air pollution permit.
ting program, then the General Assembly may wish to amend the Virginia Air
Law to meet the standing provisions of the Clean Air Act. The General
Assembly may need to consider what, if any, limitations it may lawfully desire
to place upon the persons who may participate in the public comment process
on air pollution permits. The General Assembly could also consider amending
the Virginia Water Law for consistency.
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COURTS COULD REVIEW AGENCY USE OF
UNPROMULGATED REGULATIONS

Chapter V on case decisions indicated that agencies should not rely upon
unpromulgated rules as the basis for case decisions. The chapter recommended that, to
the extent practicable, agencies should promulgate rules for standards that they intend
to use in making case decisions. The intent of this recommendation was to address the
problem at the agency level, insofar as possible.

However, there is no guarantee that agencies will not at times make unreason-
able use of unpromulgated rules in case decisions. It seems desirable to provide a
potential remedy to persons who might be harmed by agency application of a rule that
the agency never lawfully promulgated.

Currently, Virginia courts will not intervene in these situations, based on a
narrow interpretation of the scope of VAPA. VAPA provides for judicial review of the
unlawfulness of any rule or case decision. VAPA also defines a rule as a statement that
is “promulgated by an agency.” In the Virginia Board of Medicine v. Virginia Physical
Therapy Association (December, 1891}, a Court of Appeals panel indicated that since the
rule the Board of Medicine was applying had not been promulgated:

the alleged unlawful rule fails to meet the definition of a rule, and,
therefore, a rule technically does not exist for purposes of {judicial
review],

This result seems less than satisfying — apparently even to the Court of Appeals
panel that rendered it. The point of VAPA is that there are certain procedures that
agencies should follow in making policies that affect people’s rights and privileges. Under
the logic of the result in this case, a policy which an agency appropriately seeks to
promulgate but promulgates improperly can be declared invalid by the couris, but the
same policy applied but never promulgated cannot be reviewed by the courts.

The Court of Appeals panel described its concern with the situation as follows:

....here, as aresult of the Board’s notification to a medical insurer of its
position or de facto rule on the performance of EMGs by physical
therapists, physical therapists could be denied reimbursement for
services rendered and would be without any means to challenge the
Board’s position if the Board does not choose to enforce direcily its
position or de facto rule. Whether by design or oversight, Virginia law
containsg a gap that prevents direct appeals of ‘de facto’ rules by affected
parties. That, however, is a matter for the General Assembly to
address, if it so desires.

Judicial review could be linked to the recommendation made previously in this
report pertaining to the problem of unpromulgated rules. The recommendation required
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agencies to promulgate rules for standards they intend to apply affecting the grant or
denial of rights and privileges. Judicial review could be provided when personsclaim that
they are aggrieved by an agency’s failure to promulgate such rules.

Recommendation (41). The General Assembly s wish to amend
VAPA to provide for judicial review for persons claiminy the unlawfulness of
unpromulgated or defacio agency rules.

COURTS COULD BEVIEW DUE PROCESS CONCERNS
PRIOR 70 CONCLUSION OF CASE DECISIONS

“Dhue process of law” 18 a constitutional guareantee of the Bill of Righis of the U5,
Constitution (Article V) and the Virginia Constitution {Article I, Bection 11} Due process
requires that no person is “deprived of life, iberty, or property without due process of
law.”

This requirement has been extended to situations in which government bodies
“act 90 a8 to injure an individual” This can cccur, for example, when agencies act to
revoke or deny a license or permit or impose disciphinary sanctions.

While it appears that Virginia agencies are generally aware of and respectiul of
due process issues, it also appears that problems do occur. For example, as previously
cited in thig report, the Board of Medicine denied a continuance in a2 1991 matier bevond
a one-month notice period in a complex, high-publicity case.

The circuoit court granted a petition from the verson affected in this case, and the
Court of Appeals affirmed the circuit court’s injunction. However, the Virginia Supreme
Court dissolved the injunction of the circuit court, finding:

the denial of 2 motion for continuance is not a case decigion within the
meaning of [VAPA], and hence, that the said cireuit court was without
jurigdiction to enter the injunction.

A ease decision would be the agency determinalion as to whether or not a viclation
occurred and a sanction should be imposed.

On the one hand, it can be argued that sarly judicizl intervention may be
premature or unnecessary and delay the process. On the other hand, if the couris do not
intervene when there is a reasonably supported claim of 3 due process violation, then a
party to an administrative proceeding may have to endure a due process viclation until
such time as the process is complete and a judicial appeal is heard. In the meantime,
substantial and groundless reputation damage may occur, as the lack of n fair proceeding
may incresse the probability of an incorrect, damaging conclusion by the agency.
Further, the person may suffer the loss of the ability to eavn 8 living uniil such time as
the process is complete and judicial review can take place.
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Recommendation (42). 'The General Assembly may wish to amend
VAPA {0 authorize circuit courts to enjoin administrative hearing processes if
there appears to be a reasonably supported claim of due process violations.

DISCOVERY COULD BE ALLOWED IN CASE DECISIONS
OR IN JUDICIAL REVIEW

“Dhgcovery” would provide an opportunity for those affected by agency decisions
to have access to the evidence that forms the foundation of agency decisions. The
discovery process may include elements such as the transmittal of files, interrogatories
{(written questions about the case submitted by one party to the other party or witness),
ordepositions (one party asks the other party or a witness questions to be answered orally
under oath and transcribed, but done outside of the courtroom).

Diiscovery could be permitted during the case decision process, or in appeals for
judicial review. However, in Virginia administrative law, it is currently not provided for
in either forum. Within the case decision article of VAPA §9-6.14:13 states that“nothing
in this section shall be taken to authorize discovery proceedings”. Supreme Court rules
alzo do not provide for discovery in appeals pursuant to VAPA.

A key argument for discovery is that it provides an opportunity for the affected
party to know the basis for an agency’s action, thus preventing major surprises and
allowing issues o be meaningfully joined. To serve this purpose, it would seem that
discovery would be most useful the earlier it is provided — for example, in the case
decision process itself. Otherwise, people appearing before agencies may be at an unfair
disadvantage from the beginning, and the case decision proceeding may be like a “trial
by ambush.” Further, it may be impossible for counsel to people appearing before
agencies to give sound advice on consent decrees offered by the agency. Counsel may have
little information on the strength or credibility of the agency’s case or witnesses.

Arguments for discovery at the judicial review stage include that it is the
general policy of the Commonwealth in litigation to allow discovery in the judicial forum,
and its use can be safeguarded through the court’s direction from abuse.

Arguments against discovery include that it can be time and resource-consum-
ing, and it can be subject to abuse {for example, the provision of voluminous quantities
of documents on one side to counter perceived fishing expeditions by the otherside). Also,
at the judicial review stage, itis argued that discovery could mean a trial de novo on some
issues at least, and could reduce deference to agency findings of fact. This is of concern
if the court’s role is supposed to be to defer to the agency’s record and findings of fact, and
predominately address the question of whether there are errors of law.

Recommendation (43). The General Assembly may wish to consider

whether it wants to amend VAPA to allow for discovery during the case
decision process or in judicial review of VAPA appeals.
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Appendix A

Study Mandate

GENERAL ASSEMBLY OF VIRGINIA--1991 SESSION
HOUSE JOINT RESOLUTION NO. 397

Reguesting the Joint Legislative Audit and Review Commission (o sludy whether
amendments are necessary lo Chapter 1.1:1 of Title 9 of the Code of Virginia, generafly
kriown as the Administrative Process Act.

Agreed to by the House of Delegaies, February 22, 1891
Agreed to by the Senate, February 21, 1991

WHEREAS, the Administrative Process Act was adopted by the 1875 Session of the
General Assembly following a recommendation by the Virginla Code Commission; and

WHEREAS, the Administrative Process Act was designed to simplify and streamline fhe
regulatory review process, and {to ensure meaningful public participation by interesied
parties In the formatlon and development of regulations by adminisirative agencies of the
Commonweaith; and

WHEREAS, in the decade of the 1980s, the General Assembly delegaied {fo various
adminisirative agencies of the Commonwealth, through varlous pieces of lepisiation,
significant and substantive matters which have been the subject of regulations adopied
pursuant to the Administrative Process Act; and

WHEREAS, the substantive nature of such regulations could have an economic impact
o8 the buginess or industyy affected by such regulations; and

WHEREAS, the business community throughout the Commonwealth has expressed
concern about fthe implementation of the provisions of the Administrative Process Act by
members of boards or commissions and their administrative staffs; now, therefere, be it

RESOLVED by the House of Delegates, the Senate concurring, That the Joint Legisiative
Audit and Review Commission be requested to study the elficlency and effectiveness of the
Administrative Process Act and to make appropriate recommendations for amendmenis to
the Act to ensure meaningful public participation In the regulatory process.

All agencies of the Commonwealth shall provide assistance upon request as me Joint
Legislative Audit and Review Commisslon may deem appropriate.

The Jolnt Legisiative Audit and Review Commission shall submif an infterim ;eg@ﬁ Ho
the Governor and the 1992 Sesslon of the General Assembly and shall complete its study in
time fo submit iis {indings and recommendations to the 1983 Session of the Genergd
Assembly, as provided in the procedures of the Divislon of Legislative Automated Systems
for the processing of legisiative documents.
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Appendix B

Analysis of Timeframes for
Non-Emergency and Emergency Regulations

As part of this study, JLARC staff analyzed the typical time and the range in
time that it takes agencies to complete the nine formalized steps of rulemaking, and the
time that it takes to promulgate emergency regulations. This appendix provides the
results of that analysis.

Timeframes for Non-emergency Regulations

For regulations proposed or finalized during the 1990-91 regulatory year, it tock
the average regulation 387 days or 12.7 months to complete the nine steps of the
rulemaking process (Figure 1). Twenty-five percent of the regulations completed the
process in 268 days (8.8 months) or less, while 25 percent took 422 days (13.9 months) or
more, The shortest amount of time it took a regulation to complete the process was 140
days (4.6 months), while the longest amount of time was 1,375 days (45.2 monthg).

Figure 1

VAPA Rulemaking Timeframe: From NOIRA
Publication to the Regulation's Effective Date

&

«

1,376

Source: JLARC analysis of the regulations proposed or finalized during the 1990.91 regulatory vear as
published in the Virginie Register and verified by State agencies.

The nine formal steps in rulemaking, in typical order of occurrence based on
current implementation, include: publication of a notice of intended regulatory action
{NOIRA); a NOIRA comment deadline; publication of the proposed regulation; a public
hearing (if any}; a proposed regulation comment deadline; issuance of comments on the
proposed regulation by the Governor; publication of the Governor's comments; publica-
tion of the final regulation; and the effective date of the final regulation.

Publication of the NOIRA. Publication of the NOIRA is the action that begins
the rulemaking process in most cases. To publish a NOIRA, an agency typically submits
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a form to the Registrar describing the purpose of the proposed action and identifying a
deadline date by which written comments from the public must be received concerning
the notice. The purpose of the NOIRA is to alert interested individuals or groups of the
purpose of the regulatory action and allow them to provide input by submitting written
comments to the agency proposing the regulatory action. A NOIRA appears in the
“Notices of Intended Regulatory Action” section of the Regisier.

VAPA does not require the publication of a NOIRA., (The omnibus bill in
Appendix E would make the NOIHA g VAPA requirement). However, most agency public
participation guidelines provide for s NOIRA, During the 1580-81 regulatory year, 201
of the 217 VAPA regulations (93 percent) included NOIRAs.

NOIRA Comment Deadline. The NUOIRA comment deadline 18 the date
specified in the NOIHA as being the last day the issuing sgency will receive written
comments from the public concerning its NOIRA. The amountof time an agency provides
the public to comment on the NOIRA ig 8t the discretion of each agency. The Registrar
requires that the commment deadline must end prior io the publication of the proposed
regulation.

During the 1980-81 regulatory vesr, the NOIRA comment period averaged 39
days and ranged from two regulations requiring comments by the cloge of business on the
day their NOIRA’s were published in the Regisfer, to one regulation allowing in excess
of five months for public comment (Figure 23 Half'of'the comment periods provided were
between 17 and 42 days in length. The average of 39 days is 30 percent greater than the
median, demonstrating the impact of several regulations with unusually long comment
periods.

Figure 2

L Comment Period

Length of NOI

Source: JLARC analysis of the regulstions proposed or fnalired during the i%é}éi regulatory vear ag
published in the Virginia Regisier and verified by Stale sgenwiss.

Publication of Proposed Regulafion. The next step in the process after the
NOIRA phase is the publication of 2 proposed regulation. Inordertopublisharegulation,
an agency works on comnpleting s proposed regulation submission package which is filed




with the Registrar. This package provides the information that is necessary to publish
the proposed regulation pursuant to section 9-6.14:7.1 of the Code of Virginia. The
package includes a summary of the regulation; a statement of basis, purpose, substance,
isgues and impact of the regulation; a copy of the proposed regulation; and a notice of
comment form. The Governor’s Office and the Department of Planning and Budget (DPB)
alsorequire that a copy of the proposed regulation be filed with their offices when it is filed
with the Registrar.

Once the Registrar receives all the required documents concerning a proposed
regulation, the actual regulation and its summary will be published in the “Proposed
Regulation” section of the Register. In addition, the notice of comment will appear in each
issue of the Register in the “Calendar of Events” section until either the public hearing
date or a 60 day written comment period has elapsed, whichever iz later. The statement
of basis, purpose, substance, issues and impact of the regulation will also appear with the
notice of comment the first time such notice is published in the Register. There is no
VAPA requirement concerning the amount of time that must elapse between the end of
the NOIRA comment period and the publication of the proposed regulation.

The average amount of time that elapsed between the end of the NOIRA
comment period and the publication of a proposed regulation during the 1990-91
regulatory year was 153 days or 5.0 months (Figure 3). Half of the proposed regulations,
however, were published within four months of the end of the NOIRA comment period.
Seventeen of the 201 regulations examined had at least one year elapse between the end
of the NOIRA comment period and when the proposed regulation was published, with the
longest time period being approximately 32 months.

Incontrast, nine of the regulations were published in the Register before the end
of their NOIRA comment period, with one regulation being published 72 days before the

Figure 3

Time Between the NOIRA Comment Period Deadline
And Publication of the Proposed Regulation
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Source: JLARC analysis of the regulations proposed or finalized during the 199091 regulatory year as
published in the Virginiu Register and verified by State agencies,
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end of the comment period. This action defeats the purpose of having a NOIRA comment
period.

Public Hearing Date. There are two types of public hearings that can be held
by an agency concerning a proposed regulation. The first is an informational proceeding.
This type of hearing affords interested persons the opportunity to submit data, views, and
arguments orally to the agency proposing the regulation. The second type of hearing is
an evidential hearing. This type of hearing may be limited to the consideration of factual
igsues directly relevant to the legal validity of the proposed regulation. In effect, this type
of hearing collects evidence as distinguished from general views, data, or argument
which ig collected in an informational proceeding.

VAPA does not require that a public hearing be held. Whether or not a hearing
will be held and whether the hearing will be informational or evidential is left to agency
discretion except where the basgic law under which an agency is proposing to act expressly
requires that a certain type of hearing be held.

The average number of days between when the proposed regulation is published
and when the first public hearingis held is 48 days (Figure 4). Half of the public hearings
that were held during the 1990-91 regulatory year occurred between one and twomonths
from the publication of the proposed regulation. Only five regulations had public
hearings occurring 80 days or more after the publication of the proposed regulation.

Figure 4

Time Between Publication of the Proposed Regulation
And the First Public Hearing (If Held)

Souree: JLARC analysis of the regulations proposed or finalized during the 1990-91 regulatory year as
published in the Virginia Hegister and verified by Stuate agencies.

Proposed Regulation Comment Deadline. The proposed regulation com-
ment deadline is the date specified in the notice of comment as being the last day the
issuing agency will receive comments from the public concerning its proposed regulation.
Section 9-6.14:7.1 of the Code of Virginia requires that an agency, when formulating any
regulations, afford interested persong an opportunity to submit data, views, and argu-
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Governor Commernis Signed on 9-6.14:9.1 of the Code of Virginia
requires that the Governor adopt procedures by executive order for the review of all
proposed regulations governed by VAPA, The procedures are toinciude: areview by the
Attorney General to ensure statutory authority for the proposed regulation; an examina-
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Source: JLARC analysis of the regulations proposed or finalized daring the 1950.91 regudatory yesr as
published in the Virginin Regisier and verified by Blate zgonsies.

tion by the Governor (o determine ifthe proposed regulation i necessary o protect public
health, safety, and welfare; and ar exsminstion by the Governor to determine if the
proposed regulation is clearly written and easily understandable,

The Governor's review of a1 proposed regulation beging upon the publication of
that proposed regulation in the Regisfer. Since a 1991 amendment to Section 9-6.14:7.1
of the Code of Virginia, the Governor is required to comment on all proposed regulations
and transmit those comments to the Registrar and the promulgating agency prior to the
completion of the public comment period of each regulation. Prior to this amendment,
this submission requirement was only imposed upon the Governor if a public hearing was
held to discuss the proposed regulation. The Governor, inhiscomments, may recommend
amendmenis or modifications to any reguiation which would bring that regulation into
conformity with statutory suthority, State or faderal laws and regulations, and judicial
decisions. '

Upon receipt of the Governor's commenis on the proposed regulation, an agency
may doone of the following: adopt the regulation ifthe Governor hagno obiection; modify
and adopt the proposed regulation after considering and incorporating the Governor's
objections or suggestions; or adopt the regulation withoutchanges deapite the Governor's
recommendation for changes.

During the 1990-91 regulatory year, the Governor's comments concerning
proposed regulations were signed an average of 13 days afler the close of comment period
(Figure 7). Approximately naif of the comments issued by the Governor were signed at
least one day after the comment period ended, while the earliest comment issued was
signed 52 days before the cloge of the comment period. Chapter I of this report
addresses the concern that the gignaturse of comments after the close of the proposed
regulation comment deadline does not comply with VAPA recuirements.

e
[
Cm



Figure 7

Time Between the Proposed Regulation Comment
Deadline And When the Governor’s Comments are Signed

8ource: JLARC analyain of the regulations proposed or finalized during the 1990-891 regulstory yesr us
published in the Virginia Register and verified by State agencies.

Governor’s Commentis on Proposed Regulation Published in the Regis-
ter. When the Governor transmits his comments on a proposed regulation to the
Registrar, the Registrar publishes the comments in the next issue of the Register in the
“Governor” section. Since the Register is published every two weeks, publication of the
Governor’s comments is not immediate and can vary from the date the Governor signed
the comments by several weeks even if the Registrar receives the comments on the day
the Governor signs them. Obviously, any delay by the Governor’s office in transmitting
the comments to the Registrar will delay publication further, VAPA does not specify any
timeframe within which the comments must be published.

The Governor’'s comments on a proposed regulation appear in the Register an
average of 25 days after the Governor signs them (Figure 8). Approximately 90 percent
of the comments examined were published within one month of signature. The shortest
amount of time the Governor’s comments were published in the Register was 12 days after
they were signed.

Publication of the Final Regulation. An agency may take action on a
proposed regulation once the written comment period has ended and the agency has
received the Governor’s written comments on the proposed regulation. When final action
on the proposed regulation is taken, the agency must complete and submit a final
regulation submission package to the Registrar. This package provides the Registrar
with the necessary information to publish the final regulation and maintain a permanent
record of the regulatory action pursuant to sections 9-6.14:9 and 9-6.14:9.1 of the Code
of Virginia. According to the Register Manual, the Registrar will not publish the final
regulation in the Register until the agency and the Registrar’s office have received the
Governor’s comments on the proposed regulation from the Governor’s Office.
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Figure 8

Time Between When the Governor’s Comments Are
Signed and When the Comments are Published
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Source: JLARC analysis of the regulations proposed or finalized during the 1990-91 regulatory year as
published in the Virginia Register and verified by State agencies.

The final regulation submission package includes: an explanation of substan-
tial changes made after the regulation was published as a proposed regulation; a
summary of the oral and written comments presented during the notice of comment
period and the agency’s response to these comments; a summary of the regulation; an
updated statement of basis, purpose, substance, issues, and impact; and a complete copy
of the final regulation. The Governor’s Office and DPB also require that the final
regulation be filed with their offices at the same time that it is filed with the Registrar.

Publication of a final regulation in the “Final Regulations” section of the
Register occurs on average 55 days after the Governor’s comments on the proposed
regulation are published (Figure 9). Seventy-five percent of all final regulations
examined were published within 84 days of the publication of the Governor’s comments.
However, 16 regulations took six months or longer to be published. A total of 13 final
regulations were published prior to publication of the Governor's comments with the
earliest regulation being published 112 days before the Governor's comments.

An examination of the timeframe between when the Governor’s comments are
signed and when the final regulation is published for the 1990-91 regulatory year shows
that some regulations were published in final form in the Register before the Governor’s
comments concerning the regulation were signed. Concerns about the appropriateness
of such publication are discussed in Chapter I11.

Final Regulation Effeciive Date. Section 9-6.14:9.3 specifies that a 30-day
final adoption period for a final regulation commences upon the publication of the final
regulation in the Register. During this time, the Governor is directed to review the
regulation. If the Gouvernor objects to all or any portion of the regulation, the Governor
must forward his objection to the Registrar and the promulgating agency prior to the
conclusion of the adoption period. The Governoris deemed to have acquiesced concerning
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Bource: JLARC analysie of the regulations proposed or Ginslized during the 198091 regulatory vear as
published in the Virginia Regisier and verified by Btale agencies.

a final regulation if no objection is made during the adoption period. The Governor’s
objection, if any, is published in the Register in the “Governor” section.

A regulation will become effective at the conclusion of the adoption period or at
a later date specified by the promulgating agency unless one of three events occur. The
first is if a legislative objection is filed. A legislative chiection delays the effsctive date
of a regulation 21 days from the date the promulgating agency chose for it to become
effective. The second eventis a suspension of the regulatory process by the Governor, The
Governor can suspend the regulatory process for 30 days and require an agency o solicit
additional public comment if the Governor finds that the changes the agency made to the
proposed regulation are gubstantial. The third event that can occur is a withdrawal of
the regulation by the promulgating agency. An agency can withdraw a regulation at any
time before the regulation becomes effective.

During the 1990-91 regulatory vear, on average a regulation became effective
39 days after publication in the Register (Figure 10). This average, however, was inflated
by two extreme outliers. These tworegulations had effective dates that were 190 and 436
days after publication of the final regulation. If these two cutliers are removed from the
database, the average falls to 36 days. This number provides a morve realistic perspective
of the data, given the fact that over T percentof the regulations became effective between
30 and 36 days after publication of the final regulation.

Timeframes for Emergency Heguialions
There are no VAPA timeframe reqguiréments for regulations classified as

emergency regulations. Although VAPA requires that certain events oceur in specific
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Figure 10

Time Between the Publication of the
Final Regulation and the Regulation Effective Date

BSource: JLARC analysis of the regulations proposed or finalized durmg the 1990.91 regulatory year as
published in the Virginia Register and verified by State agencies.

order before an emergency regulation can become effective, no rulemaking timeframe
requirements are imposed. As the name of this type of rulemaking implies, the
emergency regulation process is designed to allow accelerated regulatory implementa-
tion to meet an urgent regulatory need.

There are six steps in the promulgation process for emergency regulations:
agency recommendation; secretarial concurrence; Governor approval; filing with Regis-
trar; regulation effective date; and regulation publication date. The process begins when
an agency formally recommends that an emergency regulation be implemented. The
Registrar requires that the emergency regulation be written following the guidelines of
form and style specified in the Register Manual. The regulation must be approved and
signed by the agency head or his authorized representative.

The next stepin the processis for the agency tosubmit the emergency regulation
to the appropriate secretarial office for approval by the Secretary. Although this step is
not required by the Code of Virginia, it is specified in the Register Manual as part of the
emergency regulation adoption process. Approximately 90 percent of all emergency
regulations finalized during the 1990-81 regulatory year received secretarial approval
that was noted in the Register,

After secretarial concurrence, an emergency regulation is forwarded to the
Governor for his approval and signature. Upon Gubernatorial approval, the agency must
file the regulation with the Registrar. The effective date of the regulation can be the date
it is filed with the Registrar or a later date specified by the agency. The final step in the
promulgation process is the publication of the emergency regulation in the Register.

The majority of emergency regulations are promulgated at great speed. Based
upon a review of the emergency regulations finalized during the 1990-91 regulatory year,
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the median emergency regulation was effective 17 days after agency recommendation,
and the average of all emergency regulations was 27 days (Table 1). Publication of the
emergency regulation almost always occurs after the regulation becomes effective, or a
median of 41 and an average of 47 days after agency recommendation.

Table 1

Timeframe Analysis of the Steps in the VAPA
Emergency Regulation Promulgation Process

Cumulative Number
~ of Days from Initial Agency

omapletion

Begulatory Step
Secretarial Concurrence 4 6
Governor Action 11 18
Filing with Registrar 14 22
Effective Date 17 27
Publication in the Register 41 47

Source: JLARC stafl analysis of the emergency regulations finalized during the 1980-81 regulsiory year as published
in the Register.

The fastest emergency regulation became effective one day afler agency recom-
mendation. One regulation, however, took a total of 153 days from agency recommenda-
tion to become effective. This amount of time is 13 davs longer than it took the fastest
regular regulation to make it through the full VAPA rulemaking process.

Of the 96 emergency regulations finalized during the 1990-91 regulatory year,
56 (60 percent) were promulgated by the Department of Medical Assistance Services
(DMAS). Since the emergency regulations of this agency account for such a large
percentage of the total number of regulations filed, an examination was made to
determine if the timeframe for this agency’s regulations differed from the timeframe for
all other emergency regulations. This examination indicated that on average, DMAS's
emergency regulations took only 20 days to become effective, while the regulations of all
other agencies took an average of 34 days.
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Appendix C: Public Participation Guidelines
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Appendix C: Public Participation Guidelines (continued)

Key, 1. 2 3, 4. 5. 8. 7.
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Appendix C: Public Participation Guidelines (continued)

Kex. | -1 2, 3 4 5 8. 7.
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*Proposal of the Natural Resources Secretariat for a uniform public participation guideline for the agencies of the Secretariat, October 1992,
Source: JLARC analysis of public parficipation guidelines, March 1952,
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Appendix D

Agency Responses

As part of an extensive data validation process, the Governor’s Office, each
cabinet secretary, the Code Commission and the Registrar of Regulations, and the
Attorney General’s Office were given an opportunity to comment on an exposure draft of
the report. This appendix contains the response by the Governor’s Office, the Secretary
of Finance, the Secretary of Natural Resources, the Code Commission and the Registrar,
and the Attorney General’s Office.

Page references in the agency response relate to an earlier exposure draft and
may not correspond to page numbers in this version of the report.
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COMMONWEALTH of VIRGINIA

Walter A. McFarlane : Office of the Governor (804) 786-2211

Exmcutive Agsistan . TED (804) 371-8015
Chief Counse! and Director of Poicy R!chmond 23219

October 22, 1992

Mr. Philip A. Leone
Director
Joint Legislative Audit and Review Commigsion
Suite 1160, General Assembly Building
Capitel Square
Richmond, Virginia 23219
e

Dear Mx.)%@QAQ:

I am in receipt of the exposure draft of your report, Review
of Virginia's Administrative Process Act. Thank you for affording
this office an opportunity to respond to the findings and
recommendations of your staff and for your taking the time: to
personally discuss the matter with me.

As I stated during our discussion this morning, this office
was not a part of the process by which the findings were made. Our
input was not sought. During our discussion it became evident that
there was a very valid reason why that occurred. You were
concerned that if you did contact us directly, it might appear that
you were in some way intruding into the functions of the Executive
branch. I understand completely your reluctance and believe it is
admirable that you have given deference to the separation of
functions that exist between the Executive and Legislative

branches. In the future, however, please recognize that I
personally find no difficulty with you calling me at any time tc
discuss any matter which you believe merits attention. I will

never consider such an approach as meddling.

I believe that even at this late date, and in spite of the
extremely limited turnaround time we have for review, we can offer
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comments that will be of some assistance. Becsuse of the lack of
sufficient time, however, the foregoing »@ﬁﬂ@ﬁﬁﬁ focus upon section
three of the resori: ”Eﬁ@iﬁmani tion Issues.

Let me emphaticzlily state that yvegulatory review is a
Gubernatorial @riﬁyi%¥, The conclusions reached by your staff,
of course, were incumbered because of the fact that they had not
discussed the matter with us. Had we been contacted regarding the
same, we would have sharved with vou ouy review process and the
exceptional amount of Ttime that is and must be eaxpended on
regulation review. Thisg office reviews even "housekeeping”
measures with a particularity that would reassure all involved in
the process of our determination toe sese that the public interest
is alwayvs served.

We share the concern youry staff vaises regavrding making timely
comments on proposed regulations. It is important for you to
understand, however, that there have been many times that the
Governor's Offilce has only received the regulations for review at
the very last momant or even after the time for comment has passed.
Thorough agency review and comments from other sources sometines
delay the 1t éﬁéi?w f these reguests to the Governor. We are taking
steps in an attemst Teo assure that the agencles and other
regponsibie paiu EE zend  the reguests to the Governor with
sufficient time to assure that this office does not continue to be
placed under unconscionable time deadlines. Any problems which
can be attributable solely to this office, however, are to my
knowledge, for the most part past occurrences because of the steps
that we took last ?@ar to adiust staffing responsibilities for
regulatory review. BSince these adjustments, I believe there has
been a perceptible vaave%&;ﬁ in the timelineszs of the process.
In fact, I am aware of few if any problems in the last eight or so
months that can be directly attriﬁmtﬁﬁ to this office. Be assured
that this improvement will continue because this office is
committed to making sure that it continues.

*Le‘z,

Az a practical matter, asz you are aware, with the increase in
federal mandates, the reguivement for the creation of regulations
to meet federal demands has increased. This in turn has reguired
a significant adjustment to the review process for this office.
Many of the reguired ?&gméatiﬁﬁg have been very technical, lengthy
and difficult to fully comprehend, Thus, the review of these
regulations has reguired an exceptional awmount of time. The time
constraints of the review process have placed a significant burden
on this office ntinue Lo do so.

{“‘E"

3
will co

o
e

i1

As to the Bxecutive Order, please find attached heveto a copy
of a revised Ordeyr that has been implemented by the Sovernor. Upon
realizing that fthe original ©Order had not been published, we
undertook a ssearch in an &tteﬁpt to discover the problem. The
drafting, review by the Depaviment of Planning and Budget and the
EBttorney General, and %nﬁ implementing process all had been
completed, & number had besen officially assigned to the Order [23
(30)1, and the Order had been signed by the CGovernor; however,
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apparently, the Order was never officially published in 199%0.
Accordingly, as you will note, the original Order was slightly
revised to reflect this history.

In summary, the concerns raised in the implementation section
of this report have been addressed by this office. If we had had
an opportunity to discuss the issues with you and given you our
input before this draft was published, I trust that the
conclusions reached would have been different.

I also wish that we had more time to more thoroughly review
the concepts of the entire document. I did pass on to you orally
some of the concerns that I have about the proliferation of
regulations and the need to find some way to prevent Virginia from
becoming a regulation oriented government like the federal
government. As you are aware, while the Governor can comment on
regulations, he cannot veto them. Perhaps through the cooperative
efforts of the Legislative and Executive branches, we can come to
a conclusion that will assure that only those regulations that are
absolutely essential to good government are implemented.

Once again, I appreciate the opportunity to offer our comments
and with kindest regards, I am

Sincerely,

Walter A. McFarlane
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COMMONWEALTH of VIRGINIA

Paul W. Timmreck Oﬁlce' Of the Governor (504) 78611
Secretary of Finance ) 861148
Richmond 23219 TOD (804) 7B8-7765

October 22, 1992

MEMORANDUM

16: Philip A. Leone

FROM: Paul W. Timmreck {37 /%

SUBJECT: Review of Virginia’s Administrative Process Act

I write to provide you comments on the exposure draft of the report on the
Review of the Administrative Process Act. Because the Tax Department is the

Targest issuer of reguiations, I asked that they provide me thelr comments on
your findings.

In general, the report does not seem to recognize the difference between
those regulations which merely interpret the Taw (as is the case at TAX) and
those regulations which are quasi-legisiative or quasi-iudicial in nature.
Although some of the recommendations are guite valid when dealing with the
above, others do not seem appliicable or practicable for reguiations which
merely interpret the law 50 as to educate the public.

Of a more specific nature, two of the recommendations are worthy of
efaboration. They are:

Recommendation 15 (Page 91): This recommendation would reguire the
Registrar to reject regulations when agencies do not document
impiementation costs. Although it appears to be targeted toward
regulations that impose mandates on local government, it is very broad in
application (i.e., it fails to recognize the difference between
interpretative and quasi-legislative regulationsy.

From TAX's experience, it is sometimes possiblie to estimate the number of
taxpayers impacted by a reguliation; however, it is impossible in
virtually any case to estimate compiiance costs for those ftaxpayers. For
reguiations that are merely interpretative of the law, compliance costs
ordinarily can be assumed to be minimal; to the extent they are not,
checks and balances exist to ensure that interest groups' concerns are
heard. Where the affected group is very large, e.g., all individual
taxpayers, there is no practical method to assess the impact of a
regulation. This is particularly true when regulations are developed to
implement legislation.
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Philip A. Leone
October 22, 1992
Page Two

Recommendation 23 (Page 109): This recommendation urges the Code
Commission to continue its efforts to establish a code of regulations.
The impact of such a code on the requlated public, as well as agencies,
must be measured--TAX would expect the costs to be significant.

To the extent that a formal code is developed and marketed by a publisher
(such as Michie), costs to disseminate regulations to taxpavers may
increase. For example, TAX currently provides copies of its regulations
free of charge; a process whereby regulations can only be obtained from a
publisher would have a definite effect on voluntary taxpayer compliance.

Thank you for the opportunity to comment on the report. If you have any
gquestions, please do not hesitate to let me know.

PHT/6597/139
¢: Finance Agencies
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COMMONWEALTH of VIRGINIA

Elizabeth H. Haskel ' Office of the Governor (804) 786-0044
Seretary of Naturd Rasourcas Réa&mo ’ﬁ,{}, 3 3 919 THD (8043 TRE-TTES

October 21, 1992

Mr. Philip A. Leone

Director

Joint Legislative Audit and Review Commission
Suite 1100

General Assembly Building, Capitol Square
Richmond, Virginia 23219

Dear Phil:

Thank you for the opportunity to review the exposure draft of the JLARC's Review
of Virginia's Administrative Process Act,

On behalf of the Secretariat of Natural Resources, 1 offer the following comments:

L. On the chart on page 52, there is a listing for hazardous waste and for waste
management. Both of these areas come under the Department of Waste Management
which uses a single set of Public Participation Guidelines. There should be only one listing
for the Department.

2. Also on the chart on page 52, there is a listing for Natural Resources agencies
proposed public participation guidelines. Based on public comments received during the
NOPC period, the agencies have revised the proposal. A copy of the proposal to be
considered by various approving authorities is attached. We would suggest that the revised
proposal be used in the report. This would change the listing to solid black circles in
columns 1-4, 6, and 8-10.

3 Recommendation #19 could cause problems with the 180 day requirement.
We do not foresee any problem with requiring that a NOIRA be published within 60 days
after the effective date of an emergency regulation. However, requiring publication of a
proposal within 180 days could be difficult to comply with, especially when attempting to
implement federal programs.



Mr. Philip A. Leone
October 21, 1992
Page Two

4. Recommendation #34 is another area where problems could arise. Agencies
should give timely decisions on case decisions; however, care should be exercised in setting
a specific time frame. We also need to be very careful about automatically letting the
affected party’s position prevail: this may result in "automatic” decisions which are contrary
to the public interest.

5. In recommendation #40 we agree that the standing issue, as it relates to
Virginia’s air law, needs to be addressed in order to ensure that Virginia will be able to
continue to comply with the Clean Air Act and administer the federal program.

I have no comments on the remainder of the report at this time. Should the
Commission offer legislation to implement any of the recommendations in the report, we
would appreciate the opportunity to comment further at that time.

Sincerely,

2

Bernard J. Caton
Deputy Secretary

BIC/tas

Attachment
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COMMONWEALTH of VIRGINIA

210 SAPITOL STHEET

SOAN W SRETH 5 ' ViRGiNIA CGDE CGMM%SSiON FUHMORND. VIRGINIA 23219
BEGISTRAR OF REGULATION g e e
FHISTRAR DT RECLLATO General Assembly Building {804} 7663561

October 20, 1992

Philip A, Leone, Director

Joint Legislative Audit and Review Commission
General Assembly Building, Suite 1100

Capital Square

Richmond, VA 23219

Dear Phil:

Thank you for giving me the opportunity to comment on the exposure draft
of your report, Review of Virginia's Administrative Process Act. The report
is informative and brings to light some of the issues that we have been unable
to effectively deal with because we lack the authority and the number of staff
needed. There are several comments that I would like to make on the report,

CHAPTER II. RULEMAKING: PROCESS ISSUES.

. Page 27, Proportion of Regulations Subject to VAPA Rulemaking Provisions.

Reference is made that the three independent agencies in Virginia are
exempt from the Administrative FProcess Act (APA). In our view, the State
Lottery Department is not exempt from the APA, The exemption for the
State Lottery Department found in subdivision B 15 of § 9-6.14:4.1 of the
Code of Virginia is teo exempt "Any rules for the conduct of specific
lottery games..." The department ‘s regulations concerning
administration, on-line games, and instant games are not exempt from the
APA;: however, each time the department announces a new lottery game, such
as "Full Throttle" or "Magic¢ Number," the rules for the specific game are
exempt from the APA.

@ Page 57, Clarify that Oral Proceedings are Hot Always Required.

In paragraph 2, the report specifies that the purpose of an amendment to
§ 9-6.14:7.1 of the APA in 1991 was that all regulations falling under
the APA, not just regulations for which a public hearing is held, should
have a 60-day comment period. It 1is our understanding that this
amendment vequires the Reglstrar of Regulations to publish in the
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newspaper the 60-day notice of comment period for all regulations, except
those exempted by § 09-6.14:4.1. Prior to the passage of this
legislation, notice was only published in the newspaper when an agency
held a public hearing on the proposed regulation. The 60-day comment
periocd was already reguired under the APA priocr to the 1991 amendment.

CHAPTER IT¥.  RULEMAKING: IMPLEMENTATION ISSUES.

i Page B4, Timeframe and Publication Reguirements are Not Always Met.

The report states that the Registrar of Regulations did not comply with
the Virginia Register Form, Style and Procedure Manual by publishing
final regulations priocr to receiving comments from the Governor on the
proposed regulations. During the 1990-~891 regulatory year (October 8,
1990 through September 30, 1991) that was used for the JLARC study, the
Style Manual in effect at the time gave no information concerning the
publication of final regulations when Governor's comments had not been
received. As a result of numerous final regulations being filed prior to
the Governor's comments being made, the Virginia Code Commission was
advised of the problem and staff was instructed net to publish any final
regulations unless the Governor's comments had been received. The Style
Manual was amended, effective October 1991, to specify that a final
regulation would not be published until the Governor's comments on the
proposed regulation had been received by the agency and the Registrar's
office,

Please don't hesitate to contact me if you have any questions. I have
enjoyed working with Bob Rotz on this study and hope that, as a result, we can
ensure that the regulatory process is used more effectively.

Singerely,

v et b

Joan W. Smith
Registrar of Regulations
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Mr. Phllip A, Leorle, Director Depiaty Aftormey Gensral - Adminiatration

Joint Legislative Audit and Review Commission
Suite 1100, General Assembly Building
Richmond, Virginia 23219

Dear Mr. Leone:

This will follow up your recent letter to the Attorney General enclosing the exposure
draft of the JLARC Report on the Administrative Process Act.

The Attorney General has again asked our Administrative Process Act Committee to
review the Report and provide comments. As you will recall, we did that with respect to the
June Interim Report when I appeared before the Subcommittee in July.

We have therefore prepared and I enclose herewith comments on the new portions of the
Report -- those dealing with case decisions and with judicial review. I hope these are helpful.

One issue not addressed in the report is conflicts (similar to those related to standing) that
exist between VAPA procedures and those set forth in certain basic laws (particularly
environmental statutes). For the most part, the procedural sections left in these basic laws are
"vestigial", left over from pre-APA days and should be repealed. See e.g., §§ 62.1-44.26
through 62.1-44.29.

We would be happy to discuss these comments further with JLARC or with the
Subcommittee, as you wish. We suggest that many affected agencies of the Commonwealth
might need to have input into this process also. Hopefully the Report will be circulated in time
for them to participate.

Supreme Courf Building« 107 North Eighth Street-Rich;rgréi, Virginia 23219.804 - T86-2071«804 - 3718846 {//T0D)



Mr. Philip A. 1eone, Director
October 26, 1992

Page 2

Thank you for the opportunity to be of assistance.

/Sinzcerely,
Roger L. Chaffe \
Senior Assistant Attorney General

The Honorable Mary Sue Terry
Stephen D. Rosenthal, Chief
Deputy Attorney General
R. Claire Guthrie, Deputy Attorney General
APA Committee
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COMMENTS ON JILARC EXPOSURE DRAFT OF
"REVIEW OF VIRGINIA'S ADMINISTRATIVE PROCESS ACTY

The Committee has submitted comments previously on the Interim
Draft dealing with the regulatory process. These comments will
focus on the new portions of the Report, those dealing with Case
Decisions and Judicial Review.

Recommendation 29, padge 149:

This suggestion would reverse the present provisions of the
APA (8§ 9-6.14:11 and 12) to the effect that both an informal
proceeding and a formal hearing are not needed.’' While, as pointed
out, this is a policy ‘judgment, the results of such a change would
almost certainly include delays and greater need for agency
resources to conduct these proceedings. Moreover, some agencies
already have the authority to suspend licenses or take gimilar
action on a summary basis upon a finding of imminent danger to
public health or safety (e.g. §§ 54.1-2708, 54.1-2920, 54.1-3009,
54.1-3317 and 54.1-3808 of the Code). It is not clear how and
whether this recommendation is intended to be consistent with these
existing statutes. Moreover, danger to the environment might well
be included in this proposal.

Recommendation 30, page 151:

The requirement to have agency guidelines for continuances is
a good one and consistent with advice given to many agencies by
this Office. Reference to a particular case (page 150) is clearly
motivated by an article in a recent Virginia Bar Journal. It must
be remembered that this article was written after the fact by an
attorney who lost a particular case and is seeking to reverse the
result. That case was reviewed by two appellate courts and decided
against his client. Thus, the insinuation that the Board of
Medicine acted improperly should be seen as the position of a
disappointed advocate not as a finding of fact.?

In this Recommendation and elsewhere in the Report, the term
"informal hearing" is used. This is incorrect, since "hearing" is
a defined term in the APA. In § 9-6.14:4(E), the terms is clearly
used to mean only a formal hearing {(in the case decision context)
conducted under § 9-6.14:12 and it is distinguished from informal
proceedings conducted under § 9-6.14:11.

“The suggestion is made (at 150) that the agency acted
unfairly or arbitrarily. This is unfair and unsubstantiated by the
record. 1In fact, the agency's refusal to grant a continuance was
based in part on the refusal of the respondent - at the direction
of counsel - to be interviewed or to meet with the agency's
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In fact, counsel, including the author of the cited article
may and do use continuance requests for purposes of delay more than
to expedite the process and achieve the ends of justice.

Recommendation 31, page 153

If the term "affected parties"™ in this recommendation refers
only to the party vwhose rights are actually before the agency,
there is little problem with this. If some broader meaning 1is
intended, this provision could confer standing on a variety of
persons to intervene in individual cases, thereby complicating and
potentially protracting each one. The decision who has standing is
an important policy issue for the legislature to resclve after
careful and knowing consideration. The key is to define clearly
what is intended.

Recommendation 32, page 158:

In addition to possible review of hearing officer training and
gualifications, it would be helpful to the administrative law
system to require that such persons have some competence and/or
experience in handling administrative litigation. Much time is
often spent by counsel educating hearing officers regarding the
unigue nature of such litigation. '

Recommendation 33, page 162:

This suggestion would reverse the recent Court of Appeals
decision in the VPIA case. See also Recommendation 141 on page
185. The very difficulty recognized by the court in that case
carries over into these recommendations. It is difficult for an
agency to promulgate a rule on every conceivable asgpect of the
subject within its jurisdiction. It is equally difficult for a
court to review a "de facto' regulation, which is not a regulation
at all. Nonetheless, as with the courts, there must be some room
for an agency's interpretation of its governing statutes and rules
in the course of making a case decision. Administrative law is not
"civil law" where everything must be written in advance. Agency
decisicon-makers should be expected to develop a body of case law
through their decisions that interpret and apply agency rules.
Certainly, federal administrative law has long recognized the
validity of such interpretive rule-making in case decisions. Of
course, such interpretations must be reasonable and not arbitrary.
It should be noted that the Virginia Supreme Court has Jjust

investigator, the fajluve to establish good cause, and the stated
purpose of the respondent to employ additional counse]l in addition
to competent lawyers already working on the case.

=
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accepted an appeal in the VPTA case, so the issue discussed in this
suggestion remains in litigatiocn.

Recommendation 35, page 165:

The suggestion to allow removal without pay of hearin%
officers who fail to render reports is particularly appropriate.
In fact, it has been suggested that the Supreme Court should be
given specific authority to discipline such attorneys. The wasted
time and resources, as well as the impact on the administrative law
system, requires strict and enforceable rules. Hearing officers
volunteer and are compensated to serve an important role in the
case decision process. Failure to do it in an effective and timely
way damages the whole process.

Recommendations 38, 39, and 40, pages 180-183:

The Report presents several different policy issues relating
to standing to sue in the environmental area. The General Assembly
should choose among them only after knowing and careful
consideration of all of the options. As indicated, this Office is
working with the Secretary of Natural Resources to clarify the
federal government's position on standing under the Federal Clean
Air Act.

Recommendation 42, page 186:

This Recommendation would reverse the Richter decision. What
it may mean in practice is unnecessary, early judicial intervention
into the administrative process, along with delays at the behest of
the affected party. Despite the recent article referred to (in No.
130) above, the federal courts have moved towards a policy of

greater abstention from such intervention. S5ee, for exanmple,
Phillips v. Board of Medicine, 749 F.Supp. 71% (E.D. Va. 1990), a
copy of which is attached. The reasoning is that the
administrative process should be allowed to run its course before
courts step in. Written guidelines for granting of continuances

are, as indicated above, a useful idea. But, a proper balance must
be struck particularly when delay in the proceeding may result in
a person who is dangerous to the public being able to continue to
practice a profession. "Reasonably supported claim of due process
violations"” is a very broad and indefinite term which will itself
provide grounds for major litigation within existing administrative
litigation. Such litigation would demand major resources Ffor

30nce again, hearing officers selected from the Supreme Court
list do not make "decisions." They recommend findings and
conclusions and make reports to the agency decision-maker to meet
the specific needs of the latter.

-
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agencies and thelr counsel.

Recommendation 43, page 188:

This Recommendation, was rejected two yvears ago by the Suprene
Court's Committee on Rules.®

Discovery at the agency level will turn every administrative
case into major litigation. Current rescurces of the agencies and
of the Attorney Ceneral's Office may be inadequate to assume the
additional work that weuld result. The traditional purpose and
intent of the APA has been to provide a simpler less adversarial
alternative to aveoid the complication and expense of discovery in
administrative litigation. one of the stated reascons for this
recommendation is to prevent or reduce "surprise" or ¥"trial by
ambush." It is respectfully suggested that the sources of these
suggestions (pages 187-188) are purely anecdotal and rarely, if at
all, reflective of real administrative practice before Virginia
agencies at present.® Moreover, this issue was addressed by a 1989
statutory amendment which added § 9-6.14:11(B), requiring agencies
to provide advance notice to all parties of documents on which they
will rely in making case decisions.

Discovery at the appellate level turns the whole APA on its
ear. The concept of judicial review on the record and deference to
the agency in its area of expertise would be eliminated. Since a
new record could be created, the court would have before it a
record different from that before the agency. Thus, de nove trials
would become roubtine as persons appearing before an agency sought
to re-litigate issues they had previocusly lost and the whole
purpose of review on a record made by the agency would be rendered
superfluous. If discovery is to be allowed in the course of
judicial review of agency decisions, then repeal of present Article
4 with the right to file an action in equity challenging a case
decision would be the simplest solution.

“Attempts were made to amend Part 2A of the Rules of the
Supreme Court to allow discovery. The Committee heard a variety of
arguments and rejected the idea.

It should be remembered that the APA at present requires
detailed notices to parties under both § 9-6.14:11 and § 9-6.14:12.
It also provides for conferences to resolve procedural issues and
already allows limited discovery, as well as the issuance of
subpoenas. Another subject which should be considered is the
availability of documentation from an agency under the Freedom of
Information Act, a technigue used freguently by many attorneys as
a substitute for discovery in administrative cases.

m4—.
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Appendix E

Report of the JLLARC APA Subcommittee,
and the Omnibus and Regulation Suspension Bills
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Summary of JLARC APA Subcommittee Actions

The JLARC APA Subcommittee met on Qctober 27, November 8, and
December 14, 1992 to consider the recommendations of the JLARC staff report.
The subcommittee assessed which recommendations it would like to incorporate
into a bill, either in modified or unmodified form, and which recommendations it
was not interested in pursuing at this time.

The subcommittee requested that two bills be prepared to implement
changes to the Administrative Process Act. The first bill is an omnibus bill to
incorporate those recommendations for change to the Act that the subcommitise
expressed interest in, except for one. The second bill is designed 1o address the
other recommendation, for a legisiative and executive suspension of a
regulation.

in addition to requesting the preparation of two bills, the subcommiiies
considered some other actions related to the Administration Process Act that are
not addressable through revisions to the Act. For example, the subcommitiee
endorsed House Bill 450 from the 1992 Session, as a first step in addrassing the
environmental standing issue.

The Omnibus Bill

The omnibus bill contains amendments to several sections. These
amendments are designed to achieve the following goals: increase
opportunities for meaningful public participation; provide additional information
to the public about regulatory activity; clarify existing provisions; and shorten
timeframes for certain reguiatory activity.

Increasing Opportunities for Meaningful Public Participation.
Amendments in the bill are designed to increase opportunities for participation in
both the rulemaking and case decision processes. For rulemaking, key
amendments to further participation are contained in § 9-6.14.7.1. These
amendments would: provide in the Act for public petitioning for rulemaking
{many agencies do so in their public participation guidelines); establish the
Notice of intended Reguiatory Action (NOIRA) in the Act, with a minimum thirty
day public comment period and a requirement that the proposed regulation may
not be filed until the public comment period on the NOIRA is closed, enable the
public to submit requests during the NOIRA phase for a pubiic hearing on the
proposed regulation, and to compel such a hearing with at least twenty-five
persons making this request; require agencies to develop general policy
statements in their public participation guidelines on the use of advisory paneis,
and enable the public (at least twenty-five persons) to require an additional




comment period on a regulation, if changes with a substantial impact are made
to a regulation between its proposed and final form. Alsc, amendments to § 8-
8.14:4.1 would increase public participation by modifying certain exemptions to
the Act to provide for greater use of APA public participation procedures, and
requiring periodic future reviews of APA exemptions and exclusions.

For case decisions, an amendment in the bill would consistently
provide named parties in case decision matters with an opportunity for an
informal fact finding proceeding, unless both the agency and the named parly
agree to waive that opportunity. Another amendment provides that when boards
or commissions meet to render a case decision and information from a prior
procesding is being considered, then persons who participated in the prior
prac&aﬁ'rgg shall be provided an opportunity to respond at the board or
commission meeting to any summaries of the prior proceeding that may be
prepared for the board or commission.

Froviding Additional Information fo the Public. One of the concerns
expressed by members of the public who have participated in administrative
nroceedings is that they do not know what the agency's response is to the input
they have provided. Howsver, agencies are aiready required by the Act to
prepare responses to public input. To increase public awareness and access 10
these responses, an amendment to the Act would require agencies to send
copies of their responses to all public commenters. Another amendment would
require agencies to make exempt regulations accessible {o the public prior to
board adoption of those regulations.

Clarifying Existing Provisions. Several amendments in the omnibus bill
either clarify or provide greater specificily to existing provisions. For example,
the Governor's executive order is required to be adopted and published within a
specific timeframe. The concepts of "emergency situation” and the "basis,
purpose, substance, issues, and impact” of reguiations are specifically defined.
The Act is clarified to more clearly indicate that public hearings during the notice
and comment phase are only required under specified circumstances. Also,
there is a housecleaning amendment at the beginning of the Act, to eliminate a
saventeen-year-old grandfather clause for proceedings commenced under the
General Administrative Agencies Act.

Shortening Timeframes for Certain Regulatory Activity. About forty
parcent of total rulemaking time is spent, on average, between when NOIRA
comments are due and the publication of the proposed regulation. Some agency
public participation guidelines currently require that agencies draft regulations
only after the NOIRA comment period has ended, and current language in the
Act appears 1o indicate that drafting may only begin after public input has been
received. Amendments to the Act in the omnibus bill would permit agencies to




begin drafting at any time, and this could speed agency progress in the
development of the proposed regulation. However, the amendments do recuire
that agencies not submit their proposed regulations until the NOIRA comment
period is closed.

For case decisions, amendments in the omnibus bill would compel
agencies, boards or commissions to make case decisions within ninety days of
holding the case decision proceeding, or within sixty days of receiving a
recommendation from a hearing officer on the Supreme Court list, if notified by
the named party to the case decision to do so. If the agency, board, or
commission fails to render a decision within the required timeframe, then the
decision is deemed to be in favor of the named party. A hearing officer on the
Supreme Court list who is empowered to make a recommendation on a case
decision matter would also be compelied to make that recommendation within
ninety days of holding the case decision proceeding, if notified by the named
party to the case decision to do so. If the hearing officer fails to provide a
recommendation within the required timeframe, then the hearing officer shall be
removed from the hearing officer list and reported {0 the Virginia State Bar for
possible disciplinary action, unless good cause is shown for the delay.

The Executive and Legislative Suspension Bill

The executive and legislative suspension bill allows the Govermnor and
the General Assembly to suspend the effective date of a reguiation until the end
of the next regular legislative session. This would provide Virginia's elected
officials with the ability to delay a regulation, if necessary, until there is an
opportunity to consider a bill to nullify all or a portion of the reguiation. The
details of how the proposed suspension would work are summarized in an
attached graphic, and in the suspension bill.

Other Subcommittee Actions

The subcommittee endorsed House Bill 450 from the 1992 Session,
which called for changing standing in the Air and Water Laws from "owner
aggrieved’ to "person aggrieved’. This was identified as a first step toward
addressing the environmental standing issue. It was recognized that the
requirements of the federal Clean Air Act could have further impact on what
Virginia ultimately does in the matter of environmental standing.

The subcommittee expressed concern with executive branch
noncompliance with the APA. The Governor should not provide approval to
emergency regulations that would reissue or extend an emergency regulation
concerning the same subject area beyond the one year limit provided in the Act,
In addition, the Governor should ensure that executive branch agencies make a




good faith effort to provide the estimated impact of their regulations as required
by the Act. Finally, the subcommittee was concerned by the fact that there have
been instances of State agencies violating the APA requirement that public
comment periods for proposed regulations remain open for at least 60 days.
These violations can negatively impacted the efficiency and effectiveness of the
Act and damage public confidence in the rulemaking process.

The subcommittee endorsed the concept of the legisiation being
drafted for the Virginia Code Commission to require that all State agency
regulations be officially filed with the Registrar's office. The effect of this action
by the Code Commission would be to remove the force of law from any
"regulation” which has not been filed with the Registrar by a certain date. The
subcommittee encouraged the Code Commission to expand the scope of the
legislation to specifically remove the force of law from all State agency policies
and guidelines that have not been properly promulgated as regulations. This
action would eliminate the uncertainty over whether these policies and
guidelines have the force of law in case decision proceedings. The
subcommittee also requested that the Code Commission more actively promote
the Register.

The subcommittee encouraged the Registrar's office to provide more
supervision over the rulemaking activities of State agencies to ensure their
compliance with the APA. The Registrar should notify legislative members if the
Governor fails to issue an executive order in compliance with the requirements
of the Act. The Registrar's office should not accept proposed regulations from
agencies until the completion of the NOIRA comment period. The Registrar
should also not accept notices of opportunity for public comment which do not
allow at least 60 days for public comment. The Registrar should contact the
Governor's office when no Governor's comment has beern filed with a final
regulation. Finally, the Registrar should not publish final regulations before
ensuring that the agency has filed a Summary of Public Comment and Agency
Response which includes an agency response to the public comment.

Administrative Process Act Subcommitiee
Delegate Lewis W. Parker, Jr., Chairman
Delegate Jay W. DeBoer

Senator Joseph V. Gartlan, Jr.

Delegate William Tayloe Murphy, Jr.

Senator Robert E. Russell, Sr.




Statement prepared by executive or legisiative
branch 10 suspend the effect of all or a portion
of a reguiation until the conclusion of the next

regular legisiative session

Statement signed by:

* the Governor

* majority of members, applicable standing
committee of the House

* majority of members, applicable standing
commitiee of the Senate
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_SENATE BILL NO. ..+..4.... HOUSE BILL NO. ..... cees
A BILL to amend and reenact §€§ 9-6.14:2, 9-6.14:4.1, 9-6.14:7.1,
9-6.14:9, $-6.14:9.1, 9-6.14:59.3, 9-6.14:11, 9-6.14:12, and

9-6.14:14.1 of the Code of Vvirginia, relating to the
Administrative Process Act.

Be it enacted by the General Assembly of Virginia:

1. That §§ %-6.14:2, 9-6.14:4.1, 9-6.14:7.1, 9-6,14:9, $-6.14:9.1,
9-6.14:9.3, 9-6.14:11, 9-6.14:12, and 9-6.14:14.1 of the Code of
Virginia are amended and reenacted as follows:

§ 9-6.14:2. Effect of repeal of the General Administrative
Agencies Act and enactment of this chapter.--A. The repeal of Chapter
1.1 (§ 9-6.1 et seq.) of this title, which is entitled the General
Administrative Agencies Act but which will be hereinafter referred to
as Chapter 1.1, shall-net-affect-any-proceedings-that-may-have-been-
commenced-under-the-provisiens-of-Chapter-i-i-pricr-to-the-effeective-
éatemefﬁthis~ehaptef“éﬁelaéiﬁga%haseapfeeeeéings~pfefequésiteute—%Ee»
adeption-of-a-reguiatien;-and-these-preceedings;-and-any-appeais—
therefrom;-fer-determinatien-sf-the-validity-ef-a-regulatien-and-for-
determinatien-ef-whether-or-pot-a-regulation-has-been-viotated.—-
Previded;-hewever;-that-any-requlation-adepted-pursuani-te-the-
provisions-ef-Chapter-1.1-but-subseguent-te-the-effective-date-of-Ehisn
sha?tefﬁshail»be“subﬁeeta%e~al&-the“pfevisieﬂs~eﬁméhig—ahaptef“exeepé»
these-relating-te-the-proceedings-prerequinite-ta-the-adeption-ef-a-

reguiatien+-Provided-further,-that-the-repeai-af-Chapter-i+t-shall in




no way affect the validity of any regulation that has been adopted and
promulgated under Chapter 1.1 prior to the effective date of this
chapter.

B. Whenever any reference is made in this Code to the General
Administrative Agencies Act, the applicable provisions of this chapter
are substituted therefor.

§ 9-6.14:4.1. Exemptions and exclusions.--A. Although required
to comply with § 9-6.18 of the Virginia Register Act (§ 9-6.15 et
seg.), the following agencies are exempted from the provisions of this
chapter, except to the extent that they are specifically made subject
to §§ 9-6.14:14.31, 9-6.14:21 and 9-6.14:22:

1. The General Assembly.

2. Courts, any agency of the Supreme Court, and any agency which
by the Constitution is expressly granted any of the powers of a court
of record.

3. The Department of Game and Inland Fisheries in promulgating

regulations reqgarding the management of wildlife .

4. The virginia Housing Development Authority.

5. Municipal corporations, counties, and all local, regional or
multidurisdictional authorities created under this Code, including
those with federal authorities, except for those created under Chapter
27 {§ 15.1-1228 et seqg.) of Title 15.1.

6. Educational institutions operated by the Commonwealth provided
that, with respect to § 9-6.14:22, such educational institutions shall
be exempt from the publicatian requirements only with respect to
regulations which pertain to (i) their academic affairs; (1i) the
selection, tenure, promotion and disciplining of faculty and
employees; {(iii} the seiéction of students; and (iv) rules of conduct
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and disciplining of students.

7. Fhe-Miik-Cemmisgien.--

&. The Virginia Resources Authority.

$. Agencies expressly exempted by any other provision of this
Code.

10. The Virginia voluntary Formulary Board in formulating
recommendations regarding amendments to the Formulary pursuant to §
32.1~-81.

11. The Council on Information Management.

12. The Department of General Services in promulgating standards
for the inspection of buildings for asbestos pursuant to § 2.1-526.14.

13. [Repealed.)

14. [Repealed.]

15. The State Council of Higher Education for virginia, in
developing, issuing, and revising guidelines pursuant to § 23-9.6:2.

16. The Commissioner of the Department of Agriculture and
Consumer Services in adopting regulaticns pursuant to subsection B of
§ 3.1-726.

17. The Commissioner of Agriculture and Consumer Services and the
Board of Agriculture and Consumer Services in promulgating regulations
pursuant to subsection & of § 3.1-884.21:1.

18. The Board of Medicine when specifying therapeutic
pharmaceutical agents for the treatment of certain conditions of the
human eye and its adnexa by certified optometrists pursuant to §
54.1-2957.2.

19. The Board of Medicine, in consultation with the Board of
Pharmacy, when promulgating amendments to the Physician’s Assistant
Formulary established pursuant to § 54.1-2952.1.
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20. The Boards of Medicine and Nursing in promulgating amendments
to the Nurse Practitioner Formulary established pursuant to §
54.1~2857.01.,

21. The Virginia War Memcrial Foundation,.

B. Agency action relating to the following subjects is exempted
from the provisions of this chapter:

1. Money or damage claims against the Commonwealth or agencies
thereof.

2. The award or denial of state contracts, as well as decisions
regarding compliance therewith.

3. The location, design, specifications or construcfion of
public buildings or other facilities.

4, Grants of state or federal funds or property.

5. The chartering of corporations.

6. Customary military, naval or police functions.

7. The selection, tenure, dismissal, direction or control of any
officer or employee of an agency of the Commonwealth.

8. The conduct of elections or eligibility to vote,

9. 1Inmates of prisons or other such facilities or parolees
therefrom.

10. The custody of persons in, or sought to be placed in, mental,
penal or other state institutions as well as the treatment,
supervision, or discharge of such persons.

11, Traffic signs, markers or control devices.

12, Instructions for application or renewal of a license,
certificate, or registration reguired by law.

13. Content of, or rules for the conduct of, any examination

reguired by law.




14. The administration of a pool or pools authorized by Article
7.1 (§ 2.1-234.9:1 et seqg.) of Chapter 14 of Title 2.1.

15. Any rules for the conduct of specific lottery games, so long
as such rules are not inconsistent with duly adopted regulations of
the State Lottery Board, end provided that such regulations are
published and posted.

16. Orders condemning or closing any shellfish, finfish, or
crustacea growing area and the shellfish, finfish or crustacea located
thereon pursuant to Chapter %-8 (§ 28-3-335-28.2-800 et seq.) of
Title 28+%-28.2 .

C. The following agency actions otherwise subject to this
chapter and § 9-6.18 of the Virginia Register Act are excluded f{rom
the operation of Article 2 (§ 9-6.14:7.1 et seq.) of this chapter:

1. Agency orders or regulations fixing rates or prices.

2. Regulations which establish or prescribe agency organiéaticn,
internal practice or procedures, including delegations of authority.

3. Regulations which consist only of changes in style or form or
corrections of technical errors. Each promulgating agency shall review
all references to sections of the Code of Virginia within their
regulations each time a new supplement or replacement volume to the
Code of Vvirginia is published to ensure the accuracy of each section
or section subdivision identification listed.

4. Regulations which:

{a} Are necessary to conform to changes in Virginia statutory law
where no agency discretion is involved;

(b) Are required by order of any state or federal court of
competent jurisdiction where no agency discretion is involved; or

(cy Are necessary to meet the requirements of federal law or
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regulations, provided such regulations do not differ materially from
those required by federasl law or regulation, and the Registrar has zo
determined in writing; notice of the proposed adoption of these
regulations and the Registrar’s above determination shall be published
in the Virginia Register not less than thirty days prior to the
effective date thereof.

5. Regulations which an agency finds are necessitated by an

emergency situation. For the purposes of this subdivision, "emergency

gltuation” means (i) a situation involving an imminent threat to

public health or safety or (iil) a situation in which Virginia

statutory law or federal law reguires that a regulation must be

effective in 210 davs or less from passage of the law and the

reculation is not exempt under the provisions of subdivision C4 of

this section. In such cases, the agency shall state in writing the

nature of the emergency and of the necessity for such action and may
adopt such regulations with the prior approval of the Governor. Such
regulations shall be limited to no more than twelve months in

duration. If the agency wishes to continue regqulating the subdect

matter governed by the emergency regulation beyond the twelve-month

limitation, a regulation to replace the emergency regulation must be

promulgated in accordance with Article 2 (§ 9-6.14:7.1 et seq.) of

thig chapter. The Notice of Intended Requlatory Action to promulgate

a replacement regulation shall be published within sixty davs of the

effective date of the emergency regulation, and the proposed

replacement requlation shall be published within 180 davs after the

effective date of the emergencv regulation.

6. [Repealed.]
7. Preliminary program permit fees of the Department of Air

&




pollution Control assessed pursuant to subsection € of § 10.1-1322.2.

Whenever requlations are adopted under this subsection €, the
agency shall state as part thereof that it will receive, consider and
respond to petitions by any interested person at any time with respect
to reconsideration or revision. The effective date of regulations
adopted under this subsection shall be in accordance with the
provisions of § 9-6.14:9.3, except in the case of emerdgency
regulations, which shall become effective as provided in § 9-6.14:9 A.

D. The following agency asctions otherwise subject to this
chapter are excluded from the operation of Article 3 (§ 9-6.14:11 et
seq.) of this chapter:

1. The assessment of taxes or penalties under the tax laws.

¥y

2. The award or denial of claims for workers’ compensation.

vy

3. The grant or denial of public assistance.

4. Temporary injunctive or summary orders authorized by law.

5. The determination of claims for unemployment compensation or
special unemployment.

6. The award or denial of individual student loans by the
Virginia Education Loan aAuthority.

7. The determination of applications for guaranty of inﬁividuéi
student loans or the determination of default claims by the State
Education Assistance Authority.

E. The Marine Resources Commission, otherwise subject to this
chapter and § 9-6.18 of the Virginia Reglister Act, is excluded from
the operation of subsection  of this section and of Article 2 (§
9-6.14:7.1 et seq.) of this chepter; however, the authorization for
any general permit or guidelines for activity undertaken pursuant to

Title 62.1 by the Marine Resocurces Commission shall be in accordance
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with the provisions of this chapter.

F. & regulation for which an sxemption is claimed under this

section and which is placed pbefore a board or commission for

consideration shall be provided at least two days in advance of the

board or commission meeting to members of the public that request a

copy of that regulation. A copy of that regulation shall be made

available to the public attending such meeting,

G. The Joint Legislative Audit and Review Commission shail

conduct a review pericdically of exemptions and exclusions authorized

by this section. The purpese of this review shall be to assess

whether there are any exemptions or exclusions which should be

digscontinued or modified.

§ 9-6.14:7.1. Public participation; informational proceedings;

effect of noncompliance.-- A, Any person may petition an agency to

request the agency te develop a new regulation or amend an existing

regulation. The agency receiving the petition shall receive,

consider, and respond to the petition within 180 days. Agency

decisions to initiete or not initiate rulemaking in response to

petitions are not subiect to judicial review,

B, In the case of all reculations, except those requlations

exempted by § 9-6.14:4.1, an agency shall provide the Registrar of

Regulations with & Notice nf Intended Regulatory Action which

describes the subject matter and intent of the planned requlation. At

least thirty days shall be provided for public comment after

publication of the Hotice of Intended Requlatory Action. An agency

shall not file proposed requlations with the Registrar until the

public comment period on the Notice of Intended Regulatory Action has




C. Agepcies shall state in the Notice of Intended Requlatory

Action whether they plan to hold a public hearing on the proposed

regulation after it ig published. Agencies shall hold such publi

hearings if required by basic law. If the agency states an intent to

hoeld a2 public hearing on the proposed requlation in the Notice of

Intended Requlatory Action, then it shall hold the public hearing. If

the agency states in its Notice of Intended Regulatory Action that it

does not plan to hold a hearing on the proposed regulation, then no

public hearing is reguired unless, prior to completion of the commnent

period specified in the Notice of Intended Reqgulatory Action: (i) the

Governor directs that the agency shall hold 2 public hearing or (113

the agency receives reguests for a public hearing from twenty-five

persons or rore.

Aw--D, Public participation guidelines for soliciting the input
of interested parties in the formaticn and development of its
regulations shall be developed, adopted and utilized by each agency
pursuant to the provisions of this chapter. BSueh-guiderines-skaili-pet
epiy-be-utiiiczed-prior-te-the-formatien-and-draftipg-ef-the-propesed-
reguiatieny-but-shatl-alse-be-utiliped-during-the-entire-formation, -
promuigation-and-final-adoption-process-ef-a~-reguiatien---The |
guidelines shall set out any methods for the identification and
notification of interested parties, and any specific means of seseking
input from interested persons or groups and;-wheRever-apprepriate;-may

provide-which the agency intends to use in addition to the Notice of

Intended Regulatory Action. The guidelines shall set cut a general

policy for the use of standing or ad hoc advisory panels and
consultation with groups and individuals registering interest in

working with the agency. Such policy shall address the circumstances
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in which the agency considers such panels or consultation appropriate

and intends to make use of such panels or consultaticn.

B---E. In formulating any regulation, including but not limited
to those in public assistance programs, the agency pursuant to its
public participation guidelines shall afford interested persons an
opportunity to submit data, views, and arguments, either orally or in
writing, to the agency or its specially designated subordinate.

However, the agency may, at its discretion, begin drafting the

proposed regqulation prior to or during any opportunities it provides

to the public to submit input.

€:--F. In the case of all regulations, except those regulations
exempted by § 9-6.14:4.1, the proposed regulation and general notice
of opportunity for oral or written submittals as tc that regulation
shall be published in the Virginia Register of Regulaticns in
accordance with the provisions of subsection B of § 9-6.14:22 and such
notice shall be published in a newspaper of general circulation
published at the state capital and, in addition, as the agency may
determine, it may be similarly published in newspapers in localities
particularly affected, as well as publicized through press releases
and such other media as will best serve the purpose and subject
involved. The Register and newspaper publication shall be made at
least sixty days in advance of the last date prescribed in the notice
for such submittals. All notices, written submittals, and transcripts,
summaries or notations of oral presentations, as well as any agency
action thereon, shall be matters of public record in the custody of
the agency.

The Registrar shall develop the format for the proper
advertisement of proposed regulations in newspapers. The Registrar
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shall alsc be responsible for the publication of the newspaper
advertising pertaining to proposed regulations. As used in this
chapter , "Registrar" means the Registrar of Regulations appointed as
provided in § 9-6.17,

G. Before promulgating any regulation under consideration, the

agency shall deliver a copy of that regulation to the Registrar

together with a summary of the requlation and a separate and concise

statement of the-basis;-purpese;-substance;-igsues-and-the-estimated-
impaect-of-that-requiatien-with-respect-te-the-pumber-ef-persens-
affected-and-the-prejected-conts-for-the-implementation-and-compiianee

thereof---{1i} the basis of the regulation, defined as the statutory

authority for promulgating the requlation, including an identification

of the section number and a brief statement relating the content of

the statutory authority to the specific requlation proposed; {ii} the

purpose of the regqulation, defined as the rationale or Yustification

for the new provisions of the regulation, from the standpeoint of the

public’s health, safety or welfare; (iii) the substance of the

regqulation, defined as the identification and explanaticn of the key

provisions of the regulation that make changes to the current status

of the law; (iv} the issues of the regulation, defined as the primary

advantages and disadvantages for the public, and as applicable for the

agency or the State, of implementing the new regulatory provisions:

and (v} the estimated impact, defined as the projected number of

persons affected, and the proiected costs, expressed as a dollar

figure or range, for the implementation and compliance thereof. The

estimated impact shall represent the agency’s best estimate for the

purposes of public review and comment, but the accuracy of the

estimate shall in no way affect the validity of the requlation., Staff
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as designated by the Code Commission shall review proposed regulation

submission packages t¢ ensure the reguirements of this subsection are

met prior to publication of the proposed regqulation in the Register

The summary and the statement of the basis, purpose, substance, issues
and estimated impact shall be published in the Virginia Register of
Regulations, together with the notice of hearing-required-abeve-

opportunity for oral or written submittals on the propoused regulation.

However, only the summary shall be printed in the newspapers unless
the agency regquests publication of the statement of basis, purpose,
substance, issues and estimated impact.

Bx--H. When an agency formulating regulations in public
assistance programs cannot comply with the public comment reguirements
of subsection €-F of this section due to time limitations imposed by
state or federal laws or regulations for the adoption of such
regulation, the Secretary of Health and Human Resources may shorten
the time requirements of subsection €-F . 1If, in the Secretary’s
sole discretion, such time limitations reasonably preclude any advance
pubiished notice, he may waive the reguirements of subsection €-F .
However, the agency shall, as soon as practicable after the adoption
of the regulation in a manner consistent with the reguirements of
subsection €-F _, publish notice of the promulgation of the regulation
and afford an opportunity for public comment. The precise factual
basis for the Secretary’s determination shall be stated in the
published notice.

Bee-- For the purpose of this article, public assistance

I.

programs shall consist of those specified in § 63.1-87,

J. XIf one or meore ;hanges with substantial impact are made to a

proposed regulation from the time that it is published as a proposed
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requlation to the time it is published as a final regulation, any

person may petition the agency within thirty davs from the publication

of the final regulation to recuest an opportunity for oral and written

submittals on the changes to the regulation. If the agency receives

requests from at least twenty-five persons for an opportunity to

submit oral and written comments on the changes to the regulation, the

agency shall suspend the regulatory process for thirty daves to solicit

additional public comment, unless the agency determines that the

changes made are minor or inconseguential in their impact. Agency

denial of petitions for a comment period on changes to the regulation

shall he subiject to <“udicial review,.

Fz-~K. In no event shall the failure to comply with the
requirements of subsection €-F _of this section be deemed mere
harmless error for the purposes of § 9-6.14:17.

G+~~L. This section shall not apply to the issuance by the
State Alr Pollution Control Beard of variances to its regulations.

§ 9-6.14:9. Adoption; effective date; filing: emergency
regulations; duties of Registrar of Regulations.--A. The purpose of
the regulatory procedures is to provide a regulatory plan which is
predictable, based on measurable and anticipated outcomes, and is
inclined toward conflict resolution.

B. Subject to the provisions of §§ 5-6.14:9.1 and 9-6.14:9.2,
all regulations, inciuding those as to which agencies pursuant te §
9~-6.14:4.1 may elect to dispense with the public procedures provided
by §§ 9-6.14:7.1 and 9-6.14:8, may be formally and finally adopted by
the signed order of the agency so stating. No regulation except an
emergency regulation shall be effective until the expiration of the
applicable period as provided in § 9-6.14:%2.3, In the case of an
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emergency regulation filed in accordance with subdivision C 5 of §
9-6.14:4.1, the regulation shall become operative upon its adoption
and filing with the Registrar of Regulations, unless a later date is
specified. The originals of all regulations shall remaln in the
custody of the agency as public records subject to judicial notice by
all courts and agencies. They, or facsimiles therecf, shall be made
available by the agency for public inspection or copying. Full and
true copies shall also be additionally filed, registered, published,
or otherwise made publicly avsilable as may be required by other laws.

Emergency regulations shall be published as soon as practicable
in the Register. |

C. Prior to the publication for hearing of a2 proposed
regulation, copies of the regulation and copies of the summary and
statement as to the basis, purpose, substance, 1ssues aﬁé impact of
the regulation and the agency’'s comments thereon as reguired by [
9-6.14:7.1 shall be transmitted to the Registrar of Regulatiocns, who
shall retain these documents. .

D. All regulations adopted pursuant to this chapter shall
contain a citation to the section of the Code of Virginia that
authorizes or requires such regulations and, where such regulations
must conform to federal law or regulation in order to be valid, a
citation to the specific federal law or regulation to which conformity
is reguired.

E. Immediately upon the adoption by any agency of any regulation
in final form, a copy of (i} the regulation, (ii)} a then current
summary and statement as to the basis, purpose, substance, issues, and
impact of the regulation, and (iii) the agency’s summary description
of the nature of the orai and written data, views, or arguments
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presented during the public proceedings and the agency’s comments
thereon shall be transmitted to the Registrar of Regulations, who

shall retain these documents as permanent records and make them

avallable for public inspection. A draft of the agency’s summary

degoription of nublic comment shall be sent by the agency to =1l

public commenters on the proposed regulation at least five davs before

final adoption of the reculation .

§ 5-6.14:9.1. Executive review of proposed and finsl regulations;
changes with substantial impact.--A. The Governor shall adopt and
publish procedures by executive order for revisw of 211 proposed

regulations governed by this chapter by June 30 of the veay in which

the Governor takes office . The procedures shall incliude (i) review

by the Attorney General to ensure statubtory authority for the proposed
regulations; (ii) exzaminstion by the CGovernor to determine if the
proposed regulations are pecessary to protect the public health,
safety and welfare; and (111} examination by the Covernor to determine
if the proposed regulations are clearly written and easily
understandable. The procedures may also inciude review of the proposed
regulation by the appropriasie Cabinel Becrelfary.

The Governor’s review of & proposed regulation shall begis upon
the publication of that proposed regulation in the Register. The
Governor shall transmii his comments on that proposed regulation o
the Registrar and the agency prior to the completion of the public
comment period provided for in § 9-6.14:7.31. The Governor may
recommend amendments or medifications to any regulation which would
bring that regulation into conformity with statutory authority or
state oy federal laws, regulations or judicial decizions,

Upen receipt of the Covernor’s comments on the proposed

is
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regulation, the agency (i} may adopt the proposed resgulation if the
Governor has no objection to the regulation; (ii) may modify and adopt
the proposed regulation after considering and incorporating the
Governor’s objections or suggestions; or {(iii) may adopt the
regulation without changes despite the CGovernor’s recommendations for
change.

B. Upon final adoption of the regulation, the agency shall
forward a copy of the regulation to the Registrar of Regulations for
publication as soon as practicable in the Reglster. BSubstankizai-Al]l

changes to the proposed regulation shall be highlighted in the final

requlation, and substantial changes tc the proposed regulation shall

be explained in the final regulation.

C. If the Governor finds that one or more changes with

substantial impact have been made to the proposed regulsticn are-

substantialt-, he may suspend the regulatory process for thirty days to
require the promulgating agency to scolicit additienal public comment
on the sabataﬁtéa}~changes.‘ Aﬁaaééi%%83&%*ﬁabééé«eemmeﬁ%~§e§§@é»sha&%
pot-be-fequired-if-the-Governer-detesrmines-that-the-substantial-
ehanges-were-made-in-response-te-public-comment~--

D. A thirty-day final adoption period for regulations shall
commence upen the publication of the final regulation in the Register.
The Governor shall review the final regulation during this thirty-day
final adoption period and if he objects to any portion or all of a
regulation he-shall forward his objections to the Registrar and agency
prior to the conclusion of the thirty-day final adoption periocd. The
Governor shall be deemed to have acgquiesced in a promulgated
regulation if he fails to object to it during the thirty-day final
adbption period. The Go?erner’s chiection shall be published in the
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Register,

A regulation shall become effective as provided in § 9-6.14:92.3,

E. This section shall not apply to the issuance by the State Air
Pollution Control Board of variances to its regulations.

§ 9-6.14:9.3. Effective date of regulation.--A regulation adopted
in accordance with the Administrative Process Act (§ 9-6.14:1 et seq.)
and the Virginia Register Act (§ 9-56.15 et seqg.), shall become
effective at the conclusion of the thirty-day final adoption period
provided for in subsection D of § 9-6.14:9.1, or any other later date
specified by the promulgating agency, unless:

1. A legislative objection has been filed in accordance with §
9-6.14:9.2, in which event the regulation, unless withdrawn by the
promulgating agency, shall become effective on a date specified by the
promulgating agency which shall be after the expiration of the
applicable twenty-one-day extension period provided for in §
9~£.14:9.2; or

2. The Governor has exercised his authority in accordance with §
$~6.14:92.1 to suspend the regulatory process for solicitation of
additional public comment en-substantial-changes-to-the-propesed-
regulatien-, in which event the regulation, unless withdrawn by the
promulgating agency, shall become effective on a date specified by the
promulgating agency which shall be after the period for which the
Governor has suspended the regulatory process.

This section shall not apply to the issuance by the State Air
Pollution Control Board of variances te its reguliations.

§ 9-6.14:11. Informal fact finding.--A. Bave-te-the-exitent-thak-
ease-decisions-are-made-as-provided-by-§-5-6+14:12;-agenetes-Agencies
shall ;-uwniess-the-parties-eensent,-ascertain the fact basis for their
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decisions of cases through informal conference or consultation

proceedings unless the named party and the agency consent to waive

such a conference or proceeding to go directly to a formal hearinpg .

Such conference~consultation procedures incliude rights of parties to
the case (1) to have reasonable notice thereof, [11)y to appesr in
person or by counsel or other gualified representative before the
agency or its subordinates, or before a hearing officsr as provided by
subsection A of § 9-6.14:14.1, for the informal presentation of
factual data, argument, or proof in connection with any case, (iii} to
have notice of any contrary fact basis or information 1o the
possession of the agency which can be relied upon in making an adverse
decision, (iv) to receive a prompt decision of any application for a
license, benefit, or renewal thsreof, and (v) to be informed, briefly
and generally in writing, of the factual or procedural basis for an
adverse decision in any case.

B. Agencies may, in theiyr case decisions, rely upon public data,
documents or information only when the agencies have provided all
parties with advance notice of an intent to consider such public data,
documents or information. This requirement shall not apply to an
agency’s rellance on case law and administrative precsdent.

C. In cases where a board or commission meets to render an

informal fact-finding decision and information from a prior proceeding

is being considered, persons who participated in the prior oroceeding

shall be provided an opportunity to respond at the board or commission

meeting to any summaries of the pricor proceeding prepared by or for

the board or commission.

D. In any informal fact-finding proceeding in which & hearing

officer, as described in § 9-6.14:4.1, is not used or is not empowered
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to recommend a finding, the board, commission, or agency personnel

responsible for rendering a decision shall render that decision within

sixty days from the date of the informal fact-finding proceeding. If

the agency does not render a decision within sixty days, the named

party to the case decision may provide written notice to the sgency

that a decision is due. If no decision is made within thirtyv davs

from agency receipt of the notice, the decision is deemed to be in

favor of the named party. An agency shall provide notification to the

named party of its decision within five days of the decision,

E. In any informal fact finding proceeding in which & hearing

officer, as described in § 8-6.14:4.1, is empowered to racommend a

finding, the board, commission, or agency personnel responsible for

rendering a decision shall render that decision within thivty davs

from the date that the agency receives the hearing officer’s

recommendation. If the agency does not render a decision within

thirty days, the named party to the case decision may provide written

notice to the agency that a decision is due. If no decision iz mads

within thirty days from agency receipt of the notice, the decigion is

deemed to be in faver of the named party. An agency shall provide

notification to the named party of its decision within five davs of

the decision.

§ 9-6.14:12. Litigated issues.--A. The agency shall afford
opportunity for the formal taking of evidence upon relevant fact
issues in any case in which the basic laws provide expressly for
decisions upon or after hearing and may do so in any case to the
extent that informal procedures under § 9-6.14:11 have not been had or
have failed to dispose of a case by consent.

B. Parties to such formal proceedings shall be given reasanable
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notice of (i) the time, place, and nature thereof, (ii} the basic law
or laws under which the agency contemplates its possible exercise of
authority, and (iii) the matters of fact and law asserted or
questioned by the agency. Applicants for licenses, rights, benefits,
or renewals therecof have the burden of approaching the agency
concerned without such prior notice but they shall be similarly
informed thereafter in the further course of the proceedings whether
pursuant to this section or to § 9-6.14:11.

C. 1In all such formal proceedings the parties shall be entitled
to be accompanied by and represented by counsel, to submit oral and
documentary evidence and rebuttal proofs, to conduct such
cross-examination as may elicit a full and fair dizsclosure of the
facts, and to have the proceedings completed and a decision made with
dispatch. The burden of proof shall be upon the proponent or
applicant. The presiding officers at such proceedings are empowered
to (i) administer ocaths and affirmations, (ii) receive probative
evidence, exclude irrelevant, immaterial, insubstantial, privileged,
or repetitive proofs, rebuttal, or cross-examination, rule upon offers
of proof, and oversee an accurate verbatim recerding of the esvidence,
{iii} hold conferences for the settlement or simplification of issues
by congsent, (iv) dispose of procedural requests, and {v)} regulate and
expedite the course of the hearing. Where a hearing officer presides,
or where a subordinate designated for that purpose presides in
hearings specified in subsection E of § 9-6.14:14.1, he shall
recommend findings and a decision unless the agency shsll by its
procedural regulations provide for the making of findings and an
initial decision by such presiding officers subject to review and
reconsideration by the agency on appeal to it as of right or on its
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submit in writing for the record (1) propesed findings and conclusions
and {ii) statements of reasons therefor. In all cases, on reguest,
cpportunity shall be afforded for oral argument (1) Lo hearisg
officers or subordinate presiding officers, as the case may be, in all
cages in which they make such recomsendations or declsions or (1i) o

the agency in cases in which it makes the original decision without

discretion or provide by general rule. Where hearing officers or
subordinate presiding officers, a3 the case may be, maks
recommendations or decisions, the agency shall vecelve and act on
exceptions thereto.

E. All decisions or recommended decisions shell be servad upon
the parties, become & pari of tha record, and briefly state o
recommend the findings, conclusions, reasons, or basis therefor upon
the evidence presented by the record and relevani to the basic law

under which the agency is operating together with

thereof.

. In cases where & poard or commission mesis fto render s

decigion on & litigeted ilsgue asnd information from a prior proceeding

is being considered, persons who participated in the prior procseding

shall be provided an opporiunity 20 respond 2t the board or commission

meeting to any summarieg of the prior procesding preosrved by or for

the board or commission.




G. In any formal proceeding in which a hearing officer, as

described in § 9-6.14:4.1, is not used or is not empowered by the

agency to recommend a finding, the board, commission, or agency

personnel responsible for rendering a decision shall render that

decision within sixty days from the date of the formal proceeding. If

the agency does not render a decision within sixty days, the named

party to the case decision may provide written notice to the agency

that a decision is due, If no decision is made within thirty days

from agency receipt of the notice, then the decision is deemed to be

in favor of the named party. An agency shall provide notification to

the named party of its decision within five days of the decision.

H. In any formal proceeding in which a hearing officer, as

described in § 9-6.14:4.1, is empowered to recommend a finding, the

board, commission, or agency personnel responsible for rendering a

decision shall render that decision within thirty days from the date

that the agency receives the hearing officer’s recommendatiocn. If the

agency does not render a decision within thirty days, the named party

to the case decision may provide written notice to the agency that a

decision is due, If no decision is made within thirty days from

agency receipt of the notice, the decision is deemed to be in faveor of

the named party. An agency shall provide notification teo the named

party of its decision within five days of the decision.

§ 9-6.14:14.1. Hearing officers.--A. 1In all hearings conducted
in accordance with § 9-6.14:12, the hearing shall be presided over by
a hearing officer selected from a list prepared by the Executive
Secretary of the Supreme Court and maintained in the Office of the
Executive Secretary of the Supreme Court. Parties to proceedings
conducted pursuant to § 5«6.14:11 may agree at the outset of the
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proceeding to have a hearing officer preside at the proceeding, such
agreement to be revoked only by mutual consent. The Executive
Secretary shall have the power to promulgate rules necessary for the
administration of the hearing officer system.

All hearing officers shall meet the following minimum standards:

1. 'Active membership in good standing in the Vvirginia State Bar;

2. Active practice of law for at least five years; and

3. Completion of a course of training approved by the Executive
Secretary of the Supreme Court. In order to comply with the
demonstrated requirements of the agency reguesting a hearing officer,
the Executive Secretary may require additional training before a
hearing officer will be assigned to a proceeding before that agency.

These reguirements must be met prior to being included on the
list of hearing officers. All attorneys on the list as of July 1,
1986, shall satisfy.these requirements by January 1, 1987, to remain
on the list.

B. On request from the head of an agency, the Executive
Secretary will name a hearing officer from the list, selected on a
rotation system administered by the Executive Secretary. Lists
reflecting geographic preference and specialized training or knowledge
shall be maintained by the Executive Secretary if an agency
demonstrates the need.

C. A hearing officer shall voluntarily disqualify himself and
withdraw from any case in which he cannot accord a fair and impartial
hearing or consideration, or when required by the applicable rules
govérning the practice of law in the Commonwealth. Any party may
request the disqualification of a hearing officer by filing an
affidavit, prior to the taking of evidence at a hearing, stating with
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particularity the grounds upon which it is claimed that a fair and
impartial hearing cannot be accorded, or the applicable rule of
practice regquiring disqualification.

The issue shall be determined not less than ten days prior to the
hearing by the Executive Secretary of the Supreme Court.

D. Any hearing officer empowered by the agency to provide a

recommendation or conclusion in a case decision matter shall render

that recommendation or cenclusion within sixty days from the date of

the case decision proceeding. If the hearing officer does not render

a decision within sixtv days, then the named party to the case

decision may provide written notice to the hearing officer and the

Executive Secretary of the Supreme Court that a decision is due. If

no decision is made within thirty davs from receipt by the hearing

fficer of the notice, then the Executive Secretary of the Supreme

Court shall remove the hearing officer from the hearing officer list

and report the hearing officer to the Virginia State Bar for possible

disciplinary action, unless good cause is shown for the delay.

Br~-E. The Executive Secretary shall hBave-the-autherity-fe-
remove hearing officers from the list, upon a showing of cause after

notice in writing and a hearing. When there is a failure by a hearing

officer to render a decision as reguired by subsection D, the burden

shall be on the hearing officer to show good cause for the delay.

Decisions to remove a hearing officer may be reviewed by a request to
the Executive Secretary for reconsideration, followed py judicial
review in accordance with the Administrative Process Act (§ 9-6.14:1
et seq.;.

E+--F, This section shall not apply to hearings conducted by
(i} any commission or board where all of the members, or a quorum, are
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present; (ii) the Alcoholic Beverage Control Board, the virginia
Workers’ Compensation Commission, the State Corporation Commission,
the Virginia Employment Commission, the State Education Assistance
Authority, amd-or the Department of Motor Vehicles under §§ 46.2-368,
46.2-389 through 46.2-416, 46.2~-506, 46.2-705 through 46.2-710,
46.2-1501, 46.2-1514, 46.2-1542, 46.2-1543, 46.2-1563, 46.2-1572,
46.2-1573, 46.2-1576, 46.2-1601, 46.2-1704 through 46.2-1706, ampd-or
56.1-2409; or (iii) any panel of a health regulatory board convened
pursuant to § 54.1-2400. All employees hired after July 1, 1986,
pursuant to §§ 65.2-201 and 65.2-203 (formerly §§ 65.1-11 and 65.1-12
) by the virginia Workers’ Compensation Commission to conduct hearings
éursuant to its basic laws shall meet the minimum qualifications set
forth in subsection A of this section. Agency employees who are not
licensed to practice law in this Commonwealth, and are presiding as
hearing officers in proceedings pursuant to (ii; above shall
participate in periodic training courses.

F+--G. Notwithstanding the exemptions ¢f subsectien A of §
9-6.14:4.1, this article shall apply to hearing officers conducting
hearings of the kind described in § 9-6.14:12 for the Department of
Game and Inland Fisheries, the Virginia Housing Development Authority,
the Milk Commission and the virginia Resources Authority pursuant to

their basic laws.
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CBENATE BILL BO. .ceirvse.. BOUSE BILL NO. ..o
A BILL to amend and reenact §§ 9-6.14:9.1, 9-6.14:9.2 and 9-6.14:9.3

of the Code of virginia, relating to the Administrative Process
Act; suspension of regulations.

tie it enacted by the General Assembly of Virginia:

1. That §§ 9-6.14:9.1, 9-6.14:9.2 and 9~-6.14:9.3 of the Code of
Virginia are amended and reenacted as follows:

§ 9-6.14:9,1. Executive review of proposed and final
regulations; substantial changes; suspensicn cof regulations.--A. The
Governor shall adopt procedures by executive order for review of all
proposed regulations governed by this chapter. The procedures shall
include (i) review by the Attorney General to ensure statutory
authority for the propoused regulations; (ig} examination by the
Governor to determine if the proposed regulations are necessary to
protect the public health, safety and welfare; and {(iii) examination
by the Governor to determine if the proposed regulations are clearly
written and easily understandable. The procedures may also include
review of the proposed regulation by the appropriate Cabinet
Secretary.

The Governor’s review of proposed regulation shall begin upon the
publication of that proposed regulation in the Register. The Governor
shall transmit his comments on that proposed regulation to the
Registrar and the agency prior to the completion of the public comment
period provided for in § 9-6.14:7.1. The Governor may recommend
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amendments or modifications to any regulation which would bring that
regulation into conformity with statutory authority or state or
federal laws, regulations or judicial decisions.

Upon receipt of the Governor’s comments on the proposed
regulation, the agency (i) may adopt the proposed regulation if the
Governor has no objection to the reg&ia%icm; {11y may modify and adopt
the proposed regulation after considering and incorporating the
Governor’s objections or suggestions; or (iii) may adopt the
regulation without changes despite the Governor’s recommendations for
change.

B. Upon final adoption of the regulation, the agency shall
forward a copy of the regulation to the Registrar of Regulations for
publication as soon as practicable in the Register. Substantial
changes to the proposed regulation shall be highlighted and explained
in the final regulation.

C. If the Governor finds that changes made to the proposed

requlation are substantial, he may regquire the agency to provide an

additional suspend-the-reguilatery-precess-fer-thirty days te-reguire-

the-promulgating-ageney-to solicit additional public comment on the
substantial changes. An Additional public comment period shall not be
required if the Governor determines that the substantial changes were
made in response to public comment.

D. A thirty-day final adoption period for regulations shall
commence upon the publication of the final regulation in the Register.
The Governcr shall review the final regulation during this thirty-day
final adoption period and if he objects to any portion or all of a

regulation, the Governor may file & formal obiection to fthe

requlation, suspend the effective date of the regulation in accordance
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with subsection B of § 9-6.14:9.2, or both .

If the Governor files a formal obijection to the regulation, he

shall forward his objections to the Registrar and agency prior to the
conclusion of the thirty-day final adoption period. The Governor
shall be deemed to have acquiesced im-to a promulgated regulation if

he fails to object to it or if he fails to suspend the effective date

of the regulation in accordance with subsection B of § 8-5.14:9.2

during the thirty-day final adoption period. The Governor's

objection, or the suspension of the requlation, or both if applicable,

shall be pubiished in the Register.

A regulation shall become effective as provided in § 9-6.14:9.3.

E. This section shall not apply to the issuance by the State Air
Pollution Control Board of variances to its regulations.

§ 9-6.14:9.2. Legislative review of preposed and final
regulations; suspension with CGovernor's concurrepnce.-- A. After the
legislative members have received copies of the Register pursuant to §
9-6.14:24, the standing committee of each house of the General
Assembly to which matters relating to the content of the regulation
are most properly referable may meet and, during the promulgation or
final adoption process, file with the Registrar and the promulgating
agency an objection to a proposed or final adopted requlation. The
Registrar shall publish any such objection received by him as soon as
practicable in the Register. Within twenty-one days after the receipt
by the promulgating agency of a legislative obiection, that agency
shall file a response with the Registrar, the cbjecting legislative
commitfee and the Governor. If a legislative objection is filed
within the final adoption period, subdivision 1 of § 9-6.14:9.3 shall

govern.




B. In addition, or as an alternative to, the provisions of

subsection A, the standing committee of both houses of the General

Assembly to which matters relating to the content are most properly

referable may suspend the effective date of any portion or all of a

final regulation with the CGovernor’s concurrence. The Governor and

the applicable standing committee of each house may direct, through a

statement signed by a majoritv of the members of the standing

committee of each house and by the Sovernor, that the effective date

of a portion or all of the final requlation is suspended and shall not

take effect until the end of the next regular legislative session.

This statement shall be transmitted to the promulgating agency and the

Reglistrar within the thirtyv-day adoption pericd, and shall be

published in the Register. If a bill is passed at the next regular

legiglative sesslon to nullify a poertion but not all of the

regqulation, then the promulgating agency (i) may promulgate the

regulation under the provision of subdivision C4 of § §-6.14:4.1 of

this Act, if it makes no changes to the regulation other than those

required by statutory law, or {113 shall follow the provisions of §

9-5.14:7.1, if it wishes to alsc make discretionary changes to the

regqulation. If a bill to nullify all or a porticn of the suspended

regulation, or to modify the statutory authority for the regulation,

is not passed at the next regular legislative session, then the

suspended requlation will become effective at the conclusion of the

session, unless the suspended regulation ils withdrawn by the agency.

C. A regulaticn shall become effective as provided in §

8-6.,14:9.3.
D. This section shall not apply to the issuance by the State Air

Pollution Control Board of variances to its regulations.
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§ 9-6.14:9.3. Effective date of regulation.--A regulation
adopted in accordance with the Administrative Process Act (§ 9-6.14:1
et seq.} and the Virginia Register Act (§ 9-6.15 et seq.), shalil
become effective at the conclusion of the thirty-day final adoption
period provided for in subsection D of § 9-6.14:9.1, or any other
later date specified by the promulgating agency, unless:

1. A legislative objection has been filed in accordance with §
9-6.14:9.2, in which event the regulation, unless withdrawn by the
promulgating agency, shall become effective on a date specified by the
promulgating agency which shall be after the expiration of the
applicable twenty-one-day extension period provided for in §
9-6.14:9.2; e¥-

2. The Governor has exercised his authority in accordance with §
9-6.14:9.1 to suspend-the-regulateory-precess-for-selicitation-of-

require the agency to provide for additional public comment on

substantial changes to the proposed requlation, in which event the
regulation, unless withdrawn by the promulgating agency, shall become
effective on a date specified by the promulgating agency which shail
be after the period for which the Governor has suspended-ithe-

regulatery-preeess-provided for additional public comment ---; or

3. The Governor and the General Assembly have exercised their

authority in accordance with subsection B of § 9-6.14:9.2 to suspend

the effective date of a regulation until the end of the next regular

legislative session.

This section shall not apply to the issuance by the State Air
Pollution Control Buard of variances to its regulations.
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